Hot Topics and New Legislation

1.   
Hot Topics
A.  
Modification Endorsements
In today’s troubled real estate world, both commercial and residential, there are many loans out there where the Borrower is delinquent but the Lender and Borrower are trying to negotiate a workout and avoid foreclosure.   Technically, the Borrower may be in default under the original loan terms but the Lender does not want to foreclose so the Lender is working with the Borrower to modify the existing terms of the loan by, for instance, extending the maturity date, changing the interest rate, cross-collateralizing debt, loaning more money (a larger loan amount will mean priority issues for the new money), using additional collateral as security, etc….  If the Lender wishes the modified terms of the note to be enforceable against third parties it can record a Modification Agreement signed by the Lender and Borrower.  Title companies are receiving a significant amount of requests to endorse loan policies to reflect loan modifications.   
One concern of the title company is that the modification of the terms of the loan may be interpreted as a novation of the note and Deed of Trust.  In other words the changes are so drastic or material that the Note and Deed of Trust as modified are considered a new loan and security instrument.  A novation of a mortgage means the original Deed of Trust loses its priority and the priority starts from the recording of the Modification Agreement.  Another concern is whether the modification has an adverse or prejudicial affect on junior lienholders.  In other words, do the changes to the terms of the subject mortgage make the junior lienholder’s position worse?  As a general rule, a modification of a loan that increases the interest rate or increases the principal loan amount will prejudice a junior lienholder so that a corresponding Modification Agreement will be junior to the security interest of any junior lienholders.  The flip side is that modifications that decrease the interest rate, decrease the loan amount or extend the maturity date are generally considered beneficial to junior lienholders (the Borrower is less likely to default) so the corresponding Modification Agreement should not result in a loss of priority to any junior lienholders.   
John C. Murray with First American Title Insurance Company set out some additional pointers to consider when negotiating a modification agreement in his article, “Mortgage Modification Agreements in Difficult Economic Times:”

· No matter how harmless the modification appears beware of a subordinated loan where the terms of the Subordination Agreement say any modification must be approved by the subordinating/junior lienholder.

· If the Modification Agreement adds new collateral as security to the existing Deed of Trust there might be some creditor rights issues for the lender if the borrower goes into bankruptcy.  But keep in mind that the Loan Policy excludes creditors’ rights issues.
· Even if the first Deed of Trust or a Subordination Agreement has broad language stating that the Deed of Trust secures any future modifications the title company might not necessarily rely on this language if the modification is prejudicial to a junior lienholder.
· Remedy for a junior lienholder is typically the extent of the adverse/prejudicial impact of the modification … for example, if a loan is increased from $1,000,000.00 to $1,500,000.00 the courts would probably allow the original $1,000,000.00 to retain first lien priority and the additional $500,000.00 would go to the back of the line for priority.   Similarly, if a modification and corresponding Modification Agreement increased the interest rate from 5% to 7% the extent of damages to a junior lien holder would be the extra 2% increase.
If there is any doubt about a modification agreement’s effect on the priority of a Deed of Trust the Lender will ask the title company to endorse its loan policy to show the Modification Agreement as an additional insured instrument, change the effective date to reflect the date and time of the recording of the Modification Agreement and show any intervening liens as subordinate/junior to the Deed of Trust as modified.   Below, please see a sample of a pro-forma Modification Endorsement that we may issue upon receipt of an attorney’s title opinion and request to endorse an existing Loan Policy.

Naturally, the title companies have identified the Modification Endorsements as a source of potential loss or litigation.  If the title company is being asked to insure the priority of a Loan Modification document the title company will underwrite the endorsement similar to the initial underwriting of the original Loan Policy.  For example …  

1) Title companies typically do not believe that coverage afforded by ALTA or CLTA endorsements issued with the original Loan Policy should or does automatically extend to the effective date of the Modification Endorsement.  Some title companies believe the boiler plate language in the Modification Endorsement limits the coverage of the ALTA or CLTA endorsements to the effective date of the original Loan Policy.  While some title companies will put a specific exception in the Modification Endorsement along the lines of  “…. coverage under any endorsements issued with the original Policy will retain their original effective dates as of the Original Policy Date”  or  “….. provided, however, coverage under the following endorsements will retain effective dates as of the Original Policy Date: …..“  In order to extend the effective dates of the ALTA or CLTA endorsements to the recording of the Modification Agreement the title company and certifying attorney may need to revisit the underwriting that allowed the ALTA or CLTA endorsements to be issued with the original Loan Policy.
2) If there is even the slightest chance that the modification could change the priority of  the insured Deed of Trust the title company will require satisfactory NCLTA Forms in order to insure over the issue of mechanics’ liens and Subordination Agreements to address any intervening lien matters;  

3) The title company may limit the survey coverage to the effective date of the original Loan Policy unless it receives a satisfactory Survey Affidavit or an updated survey;  

4) The title company may choose to issue either an ALTA 11 Endorsement (Mortgage Modification) or an ALTA 11.1 Endorsement (Mortgage Modification with Subordination), examples of which are shown below.
Anything that appears in the attorney’s title work will be shown as an exception under item 2 of the ALTA 11 unless satisfactory subordination agreements are recorded in which case the title company will use the ALTA 11.1 and show the matter under item 3 as a subordinate item.    

In addition to a title opinion from the certifying attorney the title company will ask for a satisfactory NCLTA form lien affidavit in order to insure over mechanic’s lien issues.

The ALTA 11 and ALTA 11.1 Endorsements do not change the effective date of the policy so there is no reason to limit the original endorsements to the effective date of the original Loan Policy and there is no reason to limit the survey coverage to the effective date of the original Loan Policy.
ENDORSEMENT (sample pro-forma)
Attached to Policy No. _______________________________

Issued by

METRO TITLE COMPANY, AGENT FOR ______________________________

1)  The effective date of the Policy is hereby amended to read:  July 18, 2011 at 1:19 PM in Wake County (to be the date and time of recording)  
[Depending on the title company, it may or may not add “…. however, coverage under any endorsements issued with the original Policy will retain their original effective dates as of the original Policy date” or “ …. provided however coverage under the following endorsements will retain effective dates as of the Original Policy Date:  ___________.” ]
2)  The following is hereby added to Item 4, Schedule A as an additional insured instrument:

Modification Agreement executed by (Borrower) to (Trustee) for (Lender), dated _____________, 2011 and recorded ____________, 2011 at ______ AM/PM in Book _____, Page _____, Wake County Registry.

3)  The following is hereby substituted in lieu of Item 1 of Schedule B - Part I:

Taxes, dues and assessments for the year 2011 and subsequent years, not yet due and payable.

4)  The following is hereby added to the policy as Item 10 of Schedule B - Part I:

Terms, provisions, covenants, conditions, restrictions, easements, charges, assessments and liens provided in the Covenants, Conditions and Restrictions recorded in Book 6464, Page 346; Book 7155, Page 616; Book 11117, Page 119; and Book 11120, Page 2730, as amended, Wake County Registry, but omitting any covenant, condition or restriction, if any, based on race, color, religion, sex, handicap, familial status, or national origin unless and only to the extent that the covenant, condition or restriction (a) is exempt under Title 42 of the United States Code, or (b) relates to handicap, but does not discriminate against handicapped persons.

5)  The following is hereby added to the policy as Item 11 of Schedule B - Part I:

Easements, setback lines and any other matters shown on plat recorded in Book of Maps 2010, Page 478 and Book of Maps 2004, Page 508 and Book of Maps 2002, Page 1984, Wake County Registry.

REQUIREMENTS FOR ISSUANCE:

a)  Execution and recordation of Modification Agreement by and between (Borrower) to (Trustee) for (Lender).  Certifying attorney shall update and certify title through and including the date and time of recording;

b)  For insurance regarding priority of conveyance by seller to proposed insured owner over potential liens for labor, services or materials, including surveyors, architects, engineers and rental equipment  (herein "liens") of seller, or priority of proposed insured lender's deed of trust (once recorded) over said liens of seller and/or construction borrower, receipt of applicable NCLTA form (or substantially similar form approved by Company counsel prior to closing), completed and executed by all required parties in compliance with the applicable form's instructions regarding same, to wit:

NCLTA Form 1, if no recent construction or addition of improvements on land, no executory contracts for improvements on land and no construction loan by signing owner or borrower is contemplated;

NCLTA Form 2, if construction on the land was recently completed; or

NCLTA Form 3, if construction is in process or immediately contemplated (for loan, including construction financing).

In addition, if the proposed purchaser will be obtaining combined purchase and construction financing from proposed insured lender as a part of the transaction to be insured, proposed purchaser (construction loan borrower) must also provide duly completed and executed NCLTA Form 3 in order to obtain insurance of priority of the construction loan over such liens against the proposed purchaser (construction borrower);

c)  Payment of endorsement fee in the amount of $_____.
d)  Depending on the Title Company, it may or may not require either a satisfactory Survey Affidavit or updated Survey.

This endorsement is issued as part of the policy and is subject to all of the terms and provisions thereof and of any prior endorsements thereto.  Except to the extent expressly stated, it neither modifies any of the terms and provisions of the policy and any prior endorsements, nor does it extend the effective date of the policy and any prior endorsements, nor does it increase the face amount thereof.

	
	
	

	
	By:
	
_________________________________________
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 Endorsement 11-06 (Mortgage Modification)

                                                                                                                                                          Adopted 6/17/06

ENDORSEMENT

Attached to Policy No.

Issued by

Metro Title Company, LLC, issuing agent for  __________________________________ 

The Company insures against loss or damage sustained by the Insured by reason of:

1.
The invalidity or unenforceability of the lien of the Insured Mortgage upon the Title at Date of Endorsement as a result of the agreement dated ________________________, recorded ________________________ ("Modification"); and

2.
The lack of priority of the lien of the Insured Mortgage, at Date of Endorsement, over defects in or liens or encumbrances on the Title, except for those shown in the policy or any prior endorsement and except: [Specify exceptions, if any]

This endorsement does not insure against loss or damage, and the Company will not pay costs, attorneys' fees, or expenses, by reason of any claim that arises out of the transaction creating the Modification by reason of the operation of federal bankruptcy, state insolvency, or similar creditors' rights laws that is based on:

1.
the Modification being deemed a fraudulent conveyance or fraudulent transfer; or

2.
the Modification being deemed a preferential transfer except where the preferential transfer results from the failure

a.
to timely record the instrument of transfer; or

b.
of such recordation to impart notice to a purchaser for value or to a judgment or lien creditor.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements.

Date of Endorsement: _______________________

[Witness clause optional]

METRO TITLE COMPANY, LLC, ISSUING AGENT FOR ____________________
By: _______________________________________ 

Authorized Signatory
Copyright 2006-2009 American Land Title Association.  All rights reserved.  
The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use.  All other uses are prohibited.  
Reprinted under license from the American Land Title Association.
American Land Title Association                                    Endorsement 11.1-06 (Mortgage Modification with Subordination)

Adopted 10-22-09
ENDORSEMENT

Attached to Policy No. __________

Issued by

Metro Title Company, LLC, issuing agent for ____________________________________
The Company insures against loss or damage sustained by the Insured by reason of:

1.
The invalidity or unenforceability of the lien of the Insured Mortgage upon the Title at Date of Endorsement as a result of the agreement dated ________________________, recorded ________________________ ("Modification"); and

2.
The lack of priority of the lien of the Insured Mortgage, at Date of Endorsement, over defects in or liens or encumbrances on the Title, except for those shown in the policy or any prior endorsement and except: [Specify exceptions, if any]

3.  The following matters not being subordinate to the lien of the Insured Mortgage:  [Specify subordinate matters, if any]
This endorsement does not insure against loss or damage, and the Company will not pay costs, attorneys' fees, or expenses, by reason of any claim that arises out of the transaction creating the Modification by reason of the operation of federal bankruptcy, state insolvency, or similar creditors' rights laws that is based on:

1.
the Modification being deemed a fraudulent conveyance or fraudulent transfer; or

2.
the Modification being deemed a preferential transfer except where the preferential transfer results from the failure

a.
to timely record the instrument of transfer; or

b.
of such recordation to impart notice to a purchaser for value or to a judgment or lien creditor.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modify any of the terms and provisions of the policy, (ii) modify any prior endorsements, (iii) extend the Date of Policy, or (iv) increase the Amount of Insurance. To the extent a provision of the policy or a previous endorsement is inconsistent with an express provision of this endorsement, this endorsement controls. Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior endorsements.
Date of Endorsement: _______________________

METRO TITLE COMPANY, LLC, ISSUING AGENT FOR ________________________
By: _______________________________________ 

Authorized Signatory
Copyright 2006-2009 American Land Title Association.  All rights reserved.   The use of this Form is restricted to ALTA licensees and ALTA members in good standing as of the date of use.  All other uses are prohibited.  Reprinted under license from the American Land Title Association.
B. 
Deed in Lieu of Foreclosure (hereinafter “DIL”)
As a sign of the times title insurance companies have seen a rise in the number of DIL transactions where the Borrower voluntarily conveys the property encumbered by a Lender’s deed of trust to the Lender.  There will be a number of different reasons for the Borrower and its Lender to enter into a DIL transaction instead of a relying on other remedies after default provided under the loan documents such as avoiding the notoriety and expense of a foreclosure or the short time period in which a DIL transaction can be negotiated and something put on record.  There are a myriad of legal, title and tax issues involved but this manuscript will focus on the title issues.
Here are some bullets that touch upon the title issues arising from a DIL:

· The Lender, when accepting the voluntary conveyance of the encumbered property from the Borrower in a DIL, can choose to rely on the coverage provided under its existing Loan Policy or have a new Owner’s Policy issued that insures title as of the recording of the deed.  The pertinent Loan Policy coverage found in the 2006 and 1992 jackets is as follow:   
Item 2, Continuation of Insurance, under the Conditions section of the 2006 Loan Policy states in part, “The coverage of this policy shall continue in force as of Date of Policy in favor of an Insured after acquisition of the Title by an Insured ….”  
Item 2, Continuation of Insurance under the Conditions and Stipulations of the 1992 Loan Policy states in part, “The coverage of this policy shall continue in force as of Date of Policy in favor of (i) an insured who acquires all or any part of the estate or interest in the land by …. conveyance in lieu of foreclosure …”  
One downside to relying on the existing Loan Policy is that the effective date does not change so the Lender is not covered for matters affecting title between the effective date of the Loan Policy and the recording of the deed in the DIL transaction.   A new Owner’s Policy will cover that gap in title.    
· When the Borrower conveys the subject property to the Lender the conveyance is a normal conveyance and the Lender takes subject to everything on title affecting the property.  In other words, the DIL does not wipe out matters junior to the Lender’s Deed of Trust.  So, if there are liens encumbering the property that are junior to the Lender’s Deed of Trust it would be advisable to foreclose if the Lender wants to take title to the property free of these junior liens.  If the Lender requests a new Owner’s Policy the policy will make exception to matters affecting title that are junior to the Lender’s recorded Deed of Trust.
· There should be anti-merger language in the DIL documents, both the settlement agreement between the parties and the vesting deed, showing the intent of the parties that the merger of the interests of the mortgagor and mortgagee does not extinguish the Deed of Trust.  Even after accepting a deed from the Borrower the Lender may need to foreclose its Deed of Trust at some point in order to wipe out junior liens, either known or unknown at the time of the DIL.  The title company will show the Deed of Trust as an exception in the Lender’s new policy and make a requirement for its satisfaction or release in a commitment for a future buyer.
Sample anti-merger language is shown below.

· In the context of a DIL where the Borrower is a builder or developer it is “problematic” to get mechanics lien coverage.  So, title companies will typically include a mechanics lien exception in the new Owner’s Policy with the possibility of deleting it once approximately 120 days after the DIL transaction has passed and no mechanics liens have been filed.   
· If the Borrower declares bankruptcy at some point after the DIL transaction the bankruptcy trustee may recharacterize the DIL as a preferential transfer or fraudulent conveyance and consequently undo/avoid the DIL and pull the property back into the bankruptcy estate.
A “preferential transfer”  under Section 547 of the Bankruptcy Code is generally a conveyance made 90 days prior to the filing of a bankruptcy petition because, per Section 547(f),  “the debtor is presumed to be insolvent on and during the 90 days immediately preceding the date of the filing of the [bankruptcy] petition.”
A  “fraudulent conveyance” under Section 548 of the Bankruptcy Code is generally a conveyance made two years prior to the filing of a bankruptcy petition if the debtor: 1) intended to hinder, delay or defraud a creditor; or 2)  “received less than reasonably equivalent value in exchange for such transfer or obligation” and either a) was insolvent on date of transfer; b) was engaged in business where remaining property was unreasonably small capital;  c) intended or believed debtor would incur debts beyond its ability to repay;  or d) made transfer to or for the benefit of insider.  The bankruptcy trustee can also use state fraudulent transfer statutes to set aside or void a DIL transaction. 
The courts could also recharacterize the deed conveyance as an “equitable mortgage” (further security for the original debt) if the borrower/grantor retains an interest in or control of the property.  Examples of which would be an option to purchase, right-of-first-refusal, a sale-leaseback transaction, the borrower continues to possess the property or makes improvements to the property.

The Owner’s Policy would not protect the lender if the bankruptcy courts or state courts set aside the DIL because the Exclusion From Coverage section in the owner’s policy jacket excludes creditors’ rights issues arising from the immediate transaction, “Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditor’s rights laws, that the transaction vesting Title as shown in Schedule A, is (a) a fraudulent conveyance or fraudulent transfer; or (b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy.”  The exclusion is limited to the immediate transaction so that means that subsequent purchasers from the Lender are protected against creditors’ rights issues arising from the DIL transaction.

· One thing to keep in mind is that a foreclosure of the Deed of Trust cleanly removes any mechanics’ lien issues, junior lien issues or creditors’ rights issues for the immediate transaction when the Lender may take title and for subsequent transactions when the Lender is marketing the property.
· Title insurance underwriting for a DIL: 
It appears that the title companies have pretty consistent requirements for insuring a DIL transaction.  In particular, the title company will require 1) certain language be contained in the Deed, and 2) the execution of an Estoppel Affidavit by the borrower/grantor.  The language in the Deed and the Estoppel Affidavit (the preference is for the Estoppel Affidavit to be recorded as a separate instrument or as an Exhibit to the Deed) appears to reflect what the bankruptcy or state courts analyze when determining if a DIL is either a preferential transfer, a fraudulent conveyance or an equitable mortgage.  For instance, the language in the Deed and Estoppel Affidavit should show the DIL is a voluntary conveyance by the Borrower (no coercion by the lender); the fair market value of the property should be equal to or less than the debt (including interest and fees) being forgiven by the lender; the DIL is an absolute conveyance (in other words the Borrower has not retained any interest in the property like an option to purchase or right of first refusal or a sale-leaseback structure) and the Borrower is pretty much walking away.

Some title companies might request more information like an appraisal of the property that shows the value of the land is equal to or less than the debt being cancelled.  

Sample language to be incorporated into the vesting deed and a sample Estoppel Affidavit both provided courtesy of Commonwealth Land Title Company/Fidelity National Title are shown below.
Sample Language to be incorporated into a Deed In Lieu of Foreclosure:

This deed is an absolute conveyance, the grantor _________________, having sold said land to the grantee ________________, such consideration, in addition to that above recited, being full satisfaction of all obligations secured by the deed of trust executed by ______________, as mortgagor, to ______________, as Trustee, recorded in Book ______, Page _______, ___________ County Registry.

Grantor, __________________, declares that this conveyance is freely and fairly made, and that there are no agreements, oral or written, or other than this deed between grantor, __________________, and grantee, ________________, with respect to said land.

Sample Estoppel Affidavit to be executed by Borrower/Grantor in a Deed In Lieu of Foreclosure transaction:

ESTOPPEL AFFIDAVIT

STATE _________________

COUNTY _______________

___________________, as grantors in that certain deed to ____________________________ dated _________, 2004 and conveying the following property:

That the aforesaid deed is intended to be and is an absolute conveyance of the title to said land to the grantee, and was not and is not now intended as a mortgage, trust conveyance, or security of any kind; that it was the intention of the grantors to convey to grantee all their right, title and interest absolutely in and to said premises; that possession of said premises has been surrendered to the grantee;

That in the execution and delivery of said deed said grantor was not acting under any misapprehension as to the effect thereof, and acted freely and voluntarily, and was not acting under coercion or duress; that the consideration for said deed was and is full cancellation of all debts, obligations, costs, and charges secured by that certain deed of trust heretofore existing on the property, executed by ___________________________ to _________________, as trustee for _________________________________, beneficiary recorded _________________, 2004 in Book _____, Page _____, _______________ County Registry, and the reconveyance of said property under said deed of trust; that at the time of the making of said deed said grantor believed and now believes that the aforesaid consideration therefore represents the fair value of the property so deeded;

This affidavit and estoppel certificate is made for the protection and benefit of the grantee in said deed, his successors and assigns, and all other parties hereafter dealing with or who may acquire an interest in the land herein described, and specifically any title insurer which may insure the title to said land;

That the affiants, and each of them, will testify, declare, depose, or certify before any competent tribunal, officer or person in any case now pending or hereafter brought as to the facts hereinabove setout.

_________________________

AFFIANT

_________________________

AFFIANT

NORTH CAROLINA, _____________ COUNTY

I, a Notary Public of the county and state aforesaid, certify that ____________________ personally appeared before me this day and acknowledged the execution of the foregoing instrument. Witness my hand and seal, this ___ day of _____________, 2004.

MY COMMISSION EXPIRES: ____________

________________________









NOTARY PUBLIC


SEAL/STAMP HERE

NORTH CAROLINA, _____________ COUNTY

I, a Notary Public of the county and state aforesaid, certify that ____________________ personally appeared before me this day and acknowledged the execution of the foregoing instrument. Witness my hand and seal, this ___ day of _____________, 2004.

MY COMMISSION EXPIRES: ____________

________________________









NOTARY PUBLIC


SEAL/STAMP HERE

Samples of Anti-Merger language to be included in deed and Settlement Agreement (taken from deeds recorded in Wake County Registry):

“Neither Grantor nor Grantee intended there shall be, and there shall not be in any event, a merger of the lien of the Deed of Trust recorded in Book _____, Page _____, ______ County Registry, (hereinafter “Deed of Trust”) with the title or other interest of Grantee by virture of this conveyance, and the parties expressly provide that each such interest in the Deed of Trust, on the one hand, and title, on the other, shall be and remain at all times separate and distinct.”

“It is the express intent of both Grantor and Grantee that this conveyance is and shall remain subject to the lien of the Deed of Trust recorded in Book ____, Page ____, _________ County Registry (hereinafter “Deed of Trust”).  The lien interests evidenced by the Deed of Trust shall not merge into this conveyance, but shall be kept open as a valid lien for the protection of Grantee, its successors and assigns.  The vesting of the title shall not operate to effect such a merger of interests as to extinguish the lien interests described above or elevate priority of any interest heretofore subordinate to that of Grantee.”

C.
Creditors’ Rights Coverage

ALTA has decertified the ALTA 21 Endorsements that provided Creditors’ Rights coverage to Owners and Lenders.  Other means of providing Creditors’ Rights coverage such as the use of older policy jackets that did not contain an exclusion to Creditors’ Rights matters or non-ALTA Creditors’ Rights endorsements have also been discontinued. 
D.
Short Sales

A short sale or “short payoff” occurs when the proceeds from the sale of the property will not cover the outstanding balance of the mortgage and the seller cannot make up the shortfall.  The seller, or a third party working with the seller, has negotiated the terms of the short payoff with the lender who has agreed to accept an amount that is less than the outstanding balance of the mortgage, including interest and any penalties.  

Below are some practice tips from Stewart Title when you have a short sale transaction on your hands:

1.
Obtain a written payoff letter from the existing lender which recites the reduced amount the lender is willing to accept in full satisfaction of the loan.  It’s best to have a copy of the agreement between the existing lender and seller for your files.

2.
Obtain the existing lender’s and the new lender’s approval of the final HUD-1 Settlement Statement prior to closing.  

3.
The existing lender may have special closing instructions and special conditions like restrictions on closing costs or payoffs to other creditors.   Some conditions may be unacceptable to the title company such as: 

“There are to be no transfers of property within 30 days of the closing of this transaction.  Escrow instructions must contain a clause that if such a transaction takes place then the title/escrow company must notify the Lender.”  

“If the property was acquired by any means of fraud, Lender reserves the right to pursue any and all actions available to it to offset its losses.  If it is determined that Seller(s) and/or Buyer(s) participated in any way to the fraud, this short sale will be void, and the Note and Security Instrument will remain in full force and effect.”

“Lender requires full disclosure with includes all details of the transaction on both the Seller and Buyer side of the HUD1.  If Lender finds full disclosure was not made at the time of the approval, the approval becomes null and void.”

4.      If a foreclosure has started, please contact the foreclosure attorney and

obtain written confirmation that, upon tender of the amount stated in the “short” payoff letter, the attorney will dismiss the foreclosure action with prejudice, with no additional fees or costs.

5.      Be on the lookout for “equity skimming schemes” that can accompany 

some short sale transactions.  A distressed homeowner is contacted by a company offering to help sell their property in the context of a short sale.  The company actually buys the property, negotiates a short sale with the existing lender and then turns around and sells the property for a nice profit.  The existing lender, who took an artificially low payoff, may try to set aside the sale.

This is the requirement that Metro Title puts in its commitments when we know that we are underwriting a short sale:  

“Closing attorney to certify that all mortgages or deeds of trust to be released or canceled of record as a result of any Short sale are so released or canceled without condition other than the payment of principal, interest, and fees associated with the underlying debt.”

2.
New Legislation in 2011:
 
An Act To Repeal The Land Transfer Tax (Session Law 2011-18/House Bill 92) 
· Land Transfer Tax, where the counties could vote on whether to have a Land Transfer Tax in addition to the excise tax, is repealed.  

An Act To Simplify The Fees Charged For Registering Instruments With A Register Of Deeds In This State And To Modify The Instrument Page Requirements.  (Session Law 2011-296 / House Bill 384)

· New recording fees for Deeds of Trust

An Act To Modernize and Enact Certain Provisions Regarding Deeds of Trust, Including Releases, Short Sales, Future Advance Provision Terminations and Satisfactions, Terminations and Satisfactions for Equity Line Liens, Release of Ancillary Documents, Eliminating Trustee of Deed of Trust as Necessary Party for Certain Transactions and Litigation, and Indexing of Subsequent Instruments Related Thereto.  (Session Law 2011-312 / Senate Bill 679)

· If trustee and beneficiary under a DT are the same then it is still a DT and substitution of trustee is allowed

· Provides a statutory form for a Document of Rescission (when a DT is erroneously released/cancelled)

· Adds “short-pay statement” to existing legislation addressing payoff statements

· In regard to request for payoffs the new legislation creates additional forms to send to Lender and Borrower:

· “Credit Suspension Directive” to send to borrower’s lender to suspend borrower’s ability to get credit advances through date of upcoming closing/payoff.  No statutory form but lists what needs to be in the Credit Suspension Directive.  

· Creates a statutory form “Notice to Borrower” to send to Borrower explaining the Credit Suspension Directive.

· Creates statutory forms to send to Lender and Borrower when paying off HELOC: 

· “Notice Regarding Future Advances (GS 45-82.3)” to send to lender to freeze the account and corresponding “Notice To Borrower” to send to borrower

· “Request to Terminate an Equity Line of Credit (GS 45-82.2)” to send to lender and corresponding “Notice To Borrower” to send to borrower

· Adds a Partial Release to the means to satisfy/cancel a Deed of Trust plus an approved form
· Forms for extending the maturity date of a Deed of Trust

· Unless the DT says otherwise, a Trustee in a DT does not need to join in a Release Deed, Subordination Agreement, Modification Agreement or Satisfaction Instrument.
· Automatic release/termination of Assignment of Leases and Rents and UCC financing statements when the Deed of Trust securing the same obligation is  terminated/released (unless the ancillary document states otherwise)

· If a lender disburses more than the maximum principal amount under a future advance Deed of Trust the amount will still be secured but the priority is the disbursement date  (in the past, the amount was unsecured)

An Act Which …..And To Require That Interest Earned On Real Estate Settlement Funds Held In Trust Or Escrow Accounts Be Paid Into The North Carolina State Bar’s Interest On Lawyers’ Trust Account Fund And To Provide For A Private Cause Of Action For Persons Harmed By The Unauthorized Practice Of Law.   (Session Law 2011 -336 / Senate Bill 349)
· Interest earned on non-attorney settlement agent accounts shall be paid to NC State Bar and used for IOLTA.

· Creates a private cause of action if damaged by the unauthorized practice of law.
An Act Authorizing Attorneys Licensed In This State To Deposit Disputed Earnest Money With The Clerk Of Superior Court.  (Session Law 2011-350 / Senate Bill 487)
· Allows attorneys to deposit funds with court in the face of a dispute over ownership of funds.

An Act To Allow That A Contract To Convey Real Estate May be Registered by Registering a Memorandum of Contract And To Require That Deeds and Deeds of Trust Prepared in Other States And Presented For Registration To the Register of Deeds Of any County In This State Shall Bear An Entry Showing The Name of Either The Person or Law Firm Who Drafted The Instrument.  (Session Law 2011-351 / Senate Bill 519)

· Provides for a statutory form of a Memorandum of Contract to Convey;

· Memorandum of Contract to Convey is non-enforceable 60 days after sooner of 1) closing date shown in Memorandum or 2) conditions of contract and delivery of deed week required by terms of the recorded Memorandum
· If  Deed and/or Deed of Trust are prepared out of state the name of the lawyer or law firm that prepared it needs to be on the face of the document
An Act To Increase The In Rem Foreclosure Fee.  (Session Law 2011-352 / Senate Bill 537)

· Cost of notice and publication for foreclosure of tax lien raised from $50 to $250

Proposed Legislation:
An Act Authorizing The Legislative Research Commission to Study North Carolina’s Mechanics’ Lien and Bond Laws.  (Session 2011 / House Bill 489) f/k/a An Act to Make Various Amendments to North Carolina’s Mechanics Lien and Bond Laws.
· Legislative Research Commission will consider:
“(1) Hidden mechanics' liens and requiring the filing and posting of Notices of Commencement and Notices to Owners as a means of preventing them.  

(2) Protecting general contractors from incurring double liability under payment bonds on public projects by requiring subcontractors to serve the contractor with notice that they are furnishing labor or materials on a project.  

(3) Protecting subcontractors and addressing bankruptcy court rulings that prevent subcontractors from perfecting and enforcing mechanics' liens after a bankruptcy is filed.  

(4) Ensuring that extremely small mechanics' liens do not hold up much larger pay applications. 

(5) Addressing any concerns produced by the Business Court's decision in Wachovia v. Superior Construction, under which a partial lien waiver could act to waive a contractor's first date of furnishing.  

(6) Addressing the current Notice of Contract problem created when a general contractor is hired to perform work on a project either directly or as a replacement contractor more than days after the building permit is issued.  

(7) Creating standard statutory forms for partial and final lien waivers. 

(8) Providing all contractors who furnish work on a project and comply with applicable statutory requirements the same mechanics' lien priority date.  

(9) Providing a savings clause for contractors who fail to timely file and serve their Notice to Owner within 30 days from the first date of furnishing.  

(10) Providing a residential carve-out for owner-builder projects involving one-to-four-unit residential structures.  

(11) Any other issues the Commission considers relevant to this topic. “
SESSION LAW 2011-18

HOUSE BILL 92

AN ACT to repeal the land transfer tax.

The General Assembly of North Carolina enacts:

SECTION 1.  Article 60 of Chapter 105 of the General Statutes is repealed.

SECTION 2.  This act is effective when it becomes law.

In the General Assembly read three times and ratified this the 22nd day of March, 2011.


s/
 Walter H. Dalton


 President of the Senate


s/
 Thom Tillis


 Speaker of the House of Representatives


s/
 Beverly E. Perdue


 Governor

Approved 4:45 p.m. this 31st day of March, 2011

SESSION LAW 2011-296

HOUSE BILL 384

AN ACT to simplify the fees charged for registering instruments With a register of deeds in this state and to modify the instrument page requirements.

The General Assembly of North Carolina enacts:

SECTION 1.  G.S. 161‑10 reads as rewritten:

"§ 161‑10.  Uniform fees of registers of deeds.

(a)
Except as otherwise provided in this Article, all fees collected under this section shall be deposited into the county general fund. While performing the duties of the office, the register of deeds shall collect the following fees which shall be uniform throughout the State:

(1)
Instruments in General. – For registering or filing any instrument for which no other provision is made by this section,  the fee shall be  twenty‑six dollars ($26.00) for the first 15 pages plus four dollars ($4.00) for each additional page or fraction thereof.
When a subsequent instrument, as defined in G.S. 161‑14.1(a)(3), is presented for registration with reference to more than one original instrument for which recording data are required to be indexed pursuant to G.S. 161‑14.1(b), the fee shall be an additional twenty‑five dollars ($25.00) for each additional reference.
When a document is presented for registration that consists of multiple instruments, the fee shall be an additional ten dollars ($10.00) for each additional instrument. A document consists of multiple instruments when it contains two or more instruments with different legal consequences or intent, each of which is separately executed and acknowledged and could be recorded alone.

(1a)
Deeds of Trust, Mortgages, and Cancellation of Deeds of Trust and Mortgages. – For registering or filing any deed of trust or mortgage, whether written, printed, or typewritten, the fee shall be fifty‑six dollars ($56.00) for the first 15 pages plus four dollars ($4.00) for each additional page or fraction thereof.

When a deed of trust or mortgage is presented for registration that contains one or more additional instruments, the fee shall be ten dollars ($10.00) for each additional instrument. A deed of trust or mortgage contains one or more additional instruments if such additional instrument or instruments has or have different legal consequences or intent, each of which is separately executed and acknowledged and could be recorded alone.

For recording records of satisfaction, or the cancellation of record by any other means, of deeds of trust or mortgages, there shall be no fee.

…



…."

SECTION 2.  G.S. 161‑11.3 reads as rewritten:

"§ 161‑11.3.  Automation Enhancement and Preservation Fund.

Ten percent (10%) of the fees collected pursuant to G.S. 161‑10 and retained by the county, or six dollars and twenty cents ($6.20) in the case of a fee collected pursuant to G.S. 161‑10(a)(1a) for the first page of a deed of trust or mortgage, shall be set aside annually and placed in a nonreverting Automation Enhancement and Preservation Fund, the proceeds of which shall be expended on computer or imaging technology and needs associated with the preservation and storage of public records in the office of the register of deeds. Nothing in this section shall be construed to affect the duty of the board of county commissioners to furnish supplies and equipment to the office of the register of deeds."

SECTION 3.  G.S. 161‑11.5 reads as rewritten:

"§ 161‑11.5.  Fees to be remitted to State Treasurer.
Six dollars and twenty cents ($6.20) of each fee collected by the register of deeds under G.S. 161‑10(a)(1) and (a)(1a) shall be remitted by the register of deeds to the county finance officer, who shall remit the funds to the State Treasurer on a monthly basis to be credited as follows:

(1)
Fifty‑five percent (55%) to the Floodplain Mapping Fund established under G.S. 143‑215.56A.

(2)
Twenty percent (20%) to the General Fund as nontax revenue.

(3)
Twenty‑five percent (25%) to the Department of Cultural Resources to be used as provided in G.S. 121‑5(e)."

SECTION 4.  G.S. 161-11.4 and G.S. 161-11.6 are suspended from October 1, 2011, through July 1, 2013.
SECTION 5.  The Revenue Laws Study Committee must review the effect of the changes enacted by this act to determine whether they have simplified the collection and remittance of fees by the Register of Deeds for the filing of various instruments and to study the effect the fees changes have had on revenue collections in the 100 counties. The Committee must report its findings to the North Carolina General Assembly and recommend whether the provisions of this act should sunset as provided in Section 7 of this act. 

SECTION 6.  G.S. 161‑14(b) reads as rewritten:

"(b)
All instruments, except instruments conforming to the provisions of G.S. 25‑9‑521, presented for registration on paper shall meet all of the following requirements:

(1)
Be eight and one‑half inches by eleven inches or eight and one‑half inches by fourteen inches.

(2)
Have a blank margin of three inches at the top of the first page and blank margins of at least one‑quarter inches on the remaining sides of the first page and on all sides of subsequent pages.

(3)
Be typed or printed in black on white paper in a legible font. A font size no smaller than 9 points shall be considered legible. Blanks in an instrument may be completed in pen and corrections to an instrument may be made in pen.

(4)
Have text typed or printed on one side of a page only.

(5)
State the type of instrument at the top of the first page.

If an instrument does not meet these requirements, the register of deeds shall register the instrument after collecting the fee for nonstandard documents as required by G.S. 161‑10(a)(19) in addition to all other applicable recording fees. However, if an instrument fails to meet the requirements because it contains print in a font size smaller than 9 points, the register of deeds may register the instrument without collecting the fee for nonstandard documents if, in the discretion of the register of deeds, the instrument is legible."

SECTION 7.  This act becomes effective October 1, 2011, and applies to instruments registered on or after that date. Sections 1 through 3 of this act expire July 1, 2013.

In the General Assembly read three times and ratified this the 16th day of June, 2011.


s/
 Walter H. Dalton


 President of the Senate


s/
 Thom Tillis


 Speaker of the House of Representatives


s/
 Beverly E. Perdue


 Governor

Approved 4:48 p.m. this 24th day of June, 2011

SESSION LAW 2011-312

SENATE BILL 679

AN ACT TO MODERNIZE AND ENACT CERTAIN PROVISIONS REGARDING DEEDS OF TRUST, INCLUDING RELEASES, SHORT SALES, FUTURE ADVANCE PROVISION TERMINATIONS AND SATISFACTIONS, TERMINATIONS AND SATISFACTIONS FOR EQUITY LINE LIENS, RELEASE OF ANCILLARY DOCUMENTS, ELIMINATING TRUSTEE OF DEED OF TRUST AS NECESSARY PARTY FOR CERTAIN TRANSACTIONS AND LITIGATION, AND INDEXING OF SUBSEQUENT INSTRUMENTS RELATED THERETO.

The General Assembly of North Carolina enacts:

SECTION 1.  G.S. 24‑9 reads as rewritten:

"§ 24‑9.  Loans exempt from rate and fee limitations.

…

(c)
The provisions of G.S. 24‑1.2A, 24‑11, and 24‑11.1 shall not apply to equity lines of credit offered by banks. Except as provided in this subsection and notwithstanding any other provision of this Chapter or any other provision of State law, any bank may charge and collect from any borrower interest at any rate and fees and other charges in any amount that the borrower agrees to pay in connection with an equity line of credit. However, an equity line of credit made by a bank shall be subject to the following, to the extent otherwise applicable:

…

(3)
Notwithstanding the limitation against prepayment penalties contained in G.S. 45‑82.4, a bank may charge and collect prepayment fees or penalties following the borrower's voluntary exercise of a right or option to repay all or any portion of the outstanding balance of a variable interest rate equity line of credit at a fixed interest rate over a specified period of time, subject to the following limitations:

…."

SECTION 2.  G.S. 45‑10 reads as rewritten:

"§ 45‑10.  Substitution of trustees in mortgages and deeds of trust.

(a)
In addition to the rights and remedies now provided by law, the holders or owners of a majority in amount of the indebtedness, notes, bonds, or other instruments evidencing a promise or promises to pay money and secured by mortgages, deeds of trust, or other instruments conveying real property, or creating a lien thereon, may, in their discretion, substitute a trustee whether the trustee then named in the instrument is the original or a substituted trustee or a holder or owner of any or all of the obligations secured thereby, by the execution of a written document properly recorded pursuant to Chapter 47 of the North Carolina General Statutes.

…

(c)
If the trustee named in a deed of trust is also the beneficiary named in that deed of trust, the instrument shall be deemed to be a deed of trust, and any substitute trustee named under the authority of subsection (a) of this section shall succeed to all the rights, titles, authority, and duties of the trustee under the terms of the deed of trust."

SECTION 3.  G.S. 45‑36.4 reads as rewritten:

"§ 45‑36.4.  Definitions.

As used in this Article, the following terms mean:

…

(1a)
Borrower. – A person primarily liable for payment or performance of the obligation secured by the real property described in a security instrument.

(1b)
Credit suspension directive. – A notification given to a secured creditor pursuant to G.S. 45‑36.7A directing the secured creditor to suspend temporarily a borrower's right and ability to obtain additional credit advances in anticipation of the imminent sale of, or the imminent making of a new loan to be secured by, real property then encumbered by an existing security instrument when the anticipated transaction will involve either the satisfaction of the existing security instrument or the release of the real property from the lien of the existing security instrument.
…

(5)
Entitled person. – A person who:
a.
Is a borrower;
b.
Is a landowner;
c.
Has contracted to purchase real property encumbered by an existing security instrument;
d.
Has made or has committed to make a loan that is secured or is to be secured by real property encumbered by an existing security instrument;
e.
Is a title insurance company authorized pursuant to Article 26 of Chapter 58 of the General Statutes to issue title insurance policies in the State of North Carolina that has insured or has committed to insure title to real property encumbered by an existing security instrument;
f.
Is the foreclosing trustee or the high bidder in a foreclosure sale involving real property encumbered by an existing security instrument;
g.
Is a qualified lien holder; or
h.
Is an attorney licensed to practice law in the State of North Carolina or a bank, savings and loan association, savings bank, or credit union, but only when:
1.
The attorney, bank, savings and loan association, savings bank, or credit union is or will be responsible for the disbursement of funds in connection with the sale of, or a new loan secured by, property then encumbered by an existing security instrument; and

2.
A requirement of the sale or new loan transaction is or will be that the property be conveyed or encumbered free and clear of the lien of the existing security instrument.
…

(7)
Landowner. – A person that, before foreclosure, has the right of redemption in the real property described in a security instrument. The term does not include a person that holds only a lien on the real property or the trustee under a deed of trust.
…

(11)
Payoff statement. – A document containing the information specified in G.S. 45‑36.7(e).
…

(12a)
Qualified lien holder. – A person who holds or is the beneficiary of a security interest in or lien on real property encumbered by an existing security instrument, but only if that person's security interest in or lien on the real property arises from a mortgage or deed of trust that is subordinate in priority to the lien of the existing security instrument. The term does not include a trustee under a deed of trust.
…

(19a)
Short‑pay amount. – The sum necessary to obtain the release of all or a specific portion of the real property from the lien of a security instrument without satisfying the secured obligation in full.

(19b)
Short‑pay statement. – A document containing the information specified in G.S. 45‑36.7(e1).
…
(23)
Trustee. – The trustee or substitute then serving as such under the terms of a deed of trust."

SECTION 4.  G.S. 45‑36.6 reads as rewritten:

"§ 45‑36.6.  Document of rescission: effect; liability for wrongful recording.

(a)
Definitions. – The following definitions apply in this section:
(1)
Document of rescission. – A document that rescinds either (i) a release that was recorded in error or (ii) the erroneous satisfaction of a security instrument.
(2)
Release. – A document that either (i) releases property from the lien of a security instrument or (ii) indicates that an obligation is no longer secured by a security instrument.
(b)
If a release is recorded in error or a security instrument is erroneously satisfied of record, then the secured creditor or the person who caused the release to be recorded in error or the security instrument to be erroneously satisfied of record may execute and record a document of rescission. The document of rescission must be duly acknowledged before an officer authorized to make acknowledgments. Upon recording, the document of rescission either (i) rescinds a release that was recorded in error and deprives the release of any effect or (ii) rescinds the erroneous satisfaction of record of the security instrument and reinstates the security instrument.

(c)
A recorded document of rescission has no effect on the rights of a person that:

(1)
Records an interest in the real property described in a security instrument after the recording of a release that was recorded in error or the erroneous satisfaction of record of the security instrument and before the recording of the document of rescission; and

(2)
Would otherwise have priority over or take free of the lien created by the security instrument as reinstated under Chapter 47 of the General Statutes.

(d)
A person that erroneously or wrongfully records a document of rescission is liable to any person injured thereby for the actual loss caused by the recording and reasonable attorneys' fees and costs.

(e)
A document is a document of rescission if it does all of the following:

(1)
Identifies the related security instrument, including the type of security instrument, the original parties to the security instrument, the recording data for the security instrument, and the office in which the security instrument is recorded.

(2)
If the document of rescission is intended to rescind a release that was recorded in error, (i) identifies the release that was recorded in error by its recording data and the office in which it is recorded, (ii) states that the release was recorded in error, and (iii) states that the release is rescinded.

(3)
If the document of rescission is intended to rescind the erroneous satisfaction of record of a security instrument, (i) identifies the satisfaction document that was recorded in error by its recording data and the office in which it is recorded, (ii) states that the security instrument was erroneously satisfied of record, and (iii) states that the satisfaction of the security instrument is rescinded and the security instrument reinstated.

(4)
States that the person signing the document of rescission is either (i) the secured creditor or (ii) the person who caused the release to be recorded in error or the security instrument to be erroneously satisfied of record.
(5)
Is signed and acknowledged as required by law for a conveyance of an interest in real property.
(f)
The register of deeds shall accept a document of rescission for recording unless one of the following applies:

(1)
The document is submitted by a method or in a medium not authorized for registration by the register of deeds under applicable law.

(2)
The required recording fee is not paid.

(3)
The document is  not signed and acknowledged as required by law for a conveyance of an interest in real property by either the secured creditor or the person who caused the release to be recorded in error or the security instrument to be erroneously satisfied of record. The register of deeds shall not be required to verify or make inquiry concerning (i) the truth of the matters stated in any document of rescission or (ii) the authority of the person executing any document of rescission to do so.

(g)
No particular phrasing is required for a document of rescission that rescinds a release that was recorded in error. The following form, when properly completed, is sufficient to satisfy the requirements of subsection (e) of this section:

"DOCUMENT OF RESCISSION

(G.S. 45‑36.6(e))

The security instrument to which this Document of Rescission relates is identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))
Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book _______ at Page ________ or as document number _______________ in the office of the Register of Deeds for _______________________ County, North Carolina.

This Document of Rescission rescinds the release recorded in Book _______ at Page ________ or as document number _______________ in the office of the Register of Deeds for _______________________ County, North Carolina. The release was recorded in error, is hereby rescinded, and is declared to be of no effect.

The undersigned is: (check applicable box)
_____
The secured creditor in the security instrument identified above.

_____
The person who caused the release to be recorded in error.

Date: ______________________
_____________________________

Signature of secured creditor or person who caused the release to be recorded in error

[Acknowledgment before officer authorized to take acknowledgments]"
(h)
No particular phrasing is required for a document of rescission that rescinds the erroneous satisfaction of a security instrument. The following form, when properly completed, is sufficient to satisfy the requirements of G.S. 45‑36.6(e):

"DOCUMENT OF RESCISSION

(G.S. 45‑36.6(e))

The security instrument to which this Document of Rescission relates is identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book _______ at Page ________ or as document number _______________ in the office of the Register of Deeds for _______________________ County, North Carolina.

The security instrument was erroneously satisfied of record by that satisfaction document recorded in Book _______ at Page ________ or as document number _______________ in the office of the Register of Deeds for _______________________ County, North Carolina. The satisfaction of the security instrument is hereby rescinded, the security instrument is reinstated, and the security instrument is declared to be in full force and effect.

The undersigned is: (check applicable box)
_____
The secured creditor in the security instrument identified above.

_____
The person who caused the security instrument to be satisfied of record erroneously.

Date: ______________________
_____________________________

Signature of secured creditor or person who caused the security instrument to be satisfied of record erroneously

[Acknowledgment before officer authorized to take acknowledgments]"."

SECTION 5.  G.S. 45‑36.7 reads as rewritten:

"§ 45‑36.7.  Payoff and short‑pay statements; request and content.

(a)
An entitled person, or an agent authorized by an entitled person to request a payoff or a short‑pay statement, may give to the secured creditor a notification requesting a payoff statement or a short‑pay statement. The notification must contain all of the following:

…

(6)
Whether the request is for a payoff statement or a short‑pay statement.
(7)
If the request is for a payoff statement, the specified payoff date, which may not be more than 30 days after the notification is given.
(8)
If the request is for a short‑pay statement, (i) the specified short‑pay date, which may not be more than 30 days after the notification is given, (ii) a clear statement as to whether the request is for the short‑pay amount required to release all of the real property described in the security instrument or only a portion of that property, and (iii) if the request is for the short‑pay amount required to release only a portion of the real property described in the security instrument, a description of the specific real property to be released upon payment of the short‑pay amount.
(b)
If a notification under subsection (a) of this section directs the secured creditor to send the payoff statement or a short‑pay statement to a person identified as an authorized agent of the entitled person, the secured creditor must send the statement to the agent, unless the secured creditor knows that the entitled person has not authorized the request.

(c)
A person who gives to a secured creditor a notification requesting a payoff statement or a short‑pay statement thereby represents that the person is an entitled person or the authorized agent of an entitled person. A secured creditor may rely on that representation in providing a payoff statement or a short‑pay statement unless the secured creditor knows that the requesting person is neither an entitled person nor the authorized agent of an entitled person. A secured creditor has no duty to make inquiry as to whether, or to verify that, the person requesting a payoff statement or a short‑pay statement is an entitled person or the authorized agent of an entitled person.

(d)
Within 10 days after the effective date of a notification that complies with subsection (a) of this section, the secured creditor shall issue a payoff statement or a short‑pay statement and send it as directed pursuant to subdivision (a)(3) of this section in the manner prescribed in G.S. 45‑36.5 for giving a notification. A secured creditor that sends a payoff statement or a short‑pay statement to the entitled person or the authorized agent may not claim that the notification did not satisfy subsection (a) of this section. If the person to whom the notification is given once held an interest in the secured obligation but has since assigned that interest, the person need not send a payoff statement or a short‑pay statement but shall give (i) a notification of the assignment to the person to whom the payoff statement or a short‑pay statement otherwise would have been sent, providing the name and address of the assignee, or (ii) a notification to the person to whom the payoff statement or a short‑pay statement otherwise would have been sent, stating that the recipient claims no interest in the security instrument or the secured obligation, that the secured obligation was assigned, but that the identity and address of the assignee is not known.

…

(e1)
A short‑pay statement must contain:

(1)
The information reasonably necessary to calculate the short‑pay amount as of the requested short‑pay date, including the per diem interest amount, if any; 

(2)
The payment cutoff time, if any, the address or place where payment of the short‑pay amount must be made, and any limitation as to the authorized method of payment;
(3)
Any conditions precedent that must be satisfied to obtain the release of the property identified in the request for the short‑pay statement from the lien of the security instrument; and
(4)
Confirmation of the specific real property to be released from the lien of the security instrument upon receipt of the timely payment of the short‑pay amount and satisfaction of the other conditions precedent to the release of that property.
Unless the short‑pay statement expressly provides otherwise, all persons liable for payment or performance of the obligations secured by the security instrument will remain liable for the secured obligations to the extent the short‑pay amount is not sufficient to satisfy the secured obligations in full.
(f)
A payoff statement or a short‑pay statement may contain the amount of any fees authorized under this section not included in the payoff amount. A secured creditor may require the payment in full of any fees authorized under this section before issuing a payoff statement or a short‑pay statement.
(g)
A secured creditor may not qualify a payoff amount or state that it is subject to change before the payoff date unless the payoff statement provides information sufficient to permit the entitled person or the person's authorized agent to request an updated payoff amount at no charge and to obtain that updated payoff amount during the secured creditor's normal business hours on the payoff date or the immediately preceding business day. A secured creditor may not qualify a short‑pay amount or state that it is subject to change before the short‑pay date unless the short‑pay statement provides information sufficient to permit the entitled person or the person's authorized agent to request an updated short‑pay amount at no charge and to obtain that updated short‑pay amount during the secured creditor's normal business hours on the short‑pay date or the immediately preceding business day.
(h)
A secured creditor must provide upon request one payoff statement or one short‑pay statement without charge during any six‑month period. A secured creditor may charge a fee of twenty‑five dollars ($25.00) for each additional payoff statement and one hundred dollars ($100.00) for each additional short‑pay statement requested during that six‑month period. However, a secured creditor may not charge a fee for providing an updated payoff amount or short‑pay amount under subsection (g) of this section or a corrected payoff statement or short‑pay statement under G.S. 45‑36.8(a).

(i)
Unless the security instrument provides otherwise, a secured creditor is not required to send a payoff statement or a short‑pay statement by means other than first‑class mail. If the creditor agrees to send a statement by another means, it may charge a reasonable fee for complying with the requested manner of delivery.

(j)
Except as otherwise provided in G.S. 45‑36.12, if a secured creditor to which a notification has been given pursuant to subsection (a) of this section does not send a timely payoff statement that substantially complies with subsection (e) of this section or a short‑pay statement that substantially complies with subsection (e1) of this section, the creditor is liable to the entitled person for any actual damages caused by the failure, but not punitive damages. A creditor that does not pay the damages provided in this subsection within 30 days after receipt of a notification demanding payment shall also be liable for reasonable attorneys' fees and costs.

(k)
This section does not apply unless (i) the notification requesting a payoff statement is given on or after October 1, 2005, and (ii) the notification requesting a short‑pay statement is given on or after October 1, 2011."

SECTION 6.  Article 4 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:

"§ 45‑36.7A.  Credit suspension directives.

(a)
A credit suspension directive may be given to a secured creditor by any of the following:

(1)
Any borrower.

(2)
The legal representative of any borrower.

(3)
The attorney for any borrower.
(4)
An attorney licensed to practice law in the State of North Carolina or a bank, savings and loan association, savings bank, or credit union, but only when  (i) the attorney, bank,  savings and loan association, savings bank, or credit union is responsible for the disbursement of funds in connection with the sale of, or a new loan secured by, real property then encumbered by an existing security instrument;  (ii) a requirement of the sale or new loan transaction is that the property be conveyed or encumbered free and clear of the lien of the existing security instrument; and (iii) the credit suspension directive is given to the secured creditor contemporaneously with a notification requesting a payoff statement or a short‑pay statement in anticipation of and in preparation for the imminent settlement of the sale or new loan transaction.

(b)
A credit suspension directive must contain all of the following:

(1)
The name and authority of the person giving the directive.

(2)
Sufficient information to enable the creditor to identify the secured obligation, the identity of the borrower, and the real property encumbered by the security interest.

(3)
The specified payoff date, which may not be more than 30 days after the notification is given.

(4)
A clear and unambiguous directive to the secured creditor to suspend through and including the payoff date the borrower's right and ability to obtain any additional credit advances which, if made, would be secured by the security instrument.

(c)
If the person who gives a credit suspension directive to a secured creditor is a person listed in subdivision (a)(4) of this section, that person shall also (i) give a copy of the credit suspension directive to the borrower and (ii) provide an additional notification to the borrower that provides substantially as follows:

"NOTICE TO BORROWER

You have a loan with (name of lender) secured by a mortgage or deed of trust on real property located at (address of property).

We will be responsible for disbursing funds in connection with a scheduled sale of the property or a new loan that will be secured by the property. A requirement of the sale or new loan transaction is that the property be conveyed or encumbered free and clear of the existing mortgage or deed of trust that secures your loan.

As permitted by North Carolina law, we are sending the (enclosed/attached/following/foregoing) notification to your lender directing that it temporarily suspend your right and ability to obtain credit advances in anticipation of the settlement of the sale or loan. The notification accompanies a request asking the amount that must be sent to your lender to pay your loan in full and cancel the mortgage or deed of trust that secures your loan (or, if your loan will not be paid in full, to release the property from the mortgage or deed of trust that secures your loan). The information your lender provides us may be inaccurate if you obtain additional credit advances before the scheduled settlement date of the sale or new loan transaction.

When your lender receives our directive, it will temporarily suspend your right and ability to obtain credit advances. The period of suspension will continue through and including (anticipated payoff date), the anticipated payoff date, regardless of whether the settlement of the sale or new loan transaction occurs as scheduled. The suspension will not affect your responsibility to continue making payments to your lender during the suspension period. You should not attempt to obtain additional credit advances from your lender during the suspension period.

You may instruct us at any time during the suspension period to withdraw the credit suspension directive we are sending your lender, and we are required by law to comply. However, if you do so, you may jeopardize the settlement of the sale or new loan transaction because the payoff or release information provided by your lender may become inaccurate.

When proceeds from a sale or new loan transaction are used to pay an existing loan in full, lenders typically close the loan account, thereby terminating their borrower's ability to obtain additional credit advances. You should contact your lender to determine whether you will be able to obtain additional credit advances after the settlement of the sale or new loan transaction.

If you have questions about this notice or our action, please contact (name of contact person or department) by calling us at (phone number) or writing to us at (mailing address).

(Name of attorney, bank, savings and loan association, savings bank, or credit union)"
(d)
Upon receipt of a credit suspension directive, a secured creditor shall:

(1)
Subject to subsection (e) of this section, suspend the borrower's right and ability to obtain credit advances which, if made, would be secured by the security instrument. The period of suspension shall continue through and including the payoff date stated in the credit suspension directive.

(2)
Apply all sums subsequently paid during the period of suspension by or on behalf of the borrower in connection with the secured obligation, including sums paid to the secured creditor by a person responsible for the disbursement of funds in connection with the sale of, or a new loan secured by, real property then encumbered by a security instrument, to the satisfaction of the secured obligation, regardless of whether the amount or amounts paid are sufficient to pay the secured obligation and other sums secured by the security instrument in full. Sums paid to the secured creditor in excess of the amount required to pay the secured obligation and other sums secured by the security instrument in full shall be refunded by the secured creditor to or at the direction of the person who paid the excess amount.

(e)
Notwithstanding a secured creditor's receipt of a credit suspension directive, a secured creditor may do any of the following, all of which shall be secured by the security instrument:

(1)
The secured creditor may advance sums and incur expenses (i) for insurance, taxes, and assessments, (ii) to protect the secured creditor's interest under the security instrument, (iii) to preserve and protect the value or condition of the real property encumbered by the security instrument, or (iv) to complete the construction of improvements on the real property encumbered by the security instrument.

(2)
The secured creditor may permit the borrower to obtain a credit advance, but only if the credit advance was initiated or approved before the secured creditor received the credit suspension directive.

(f)
If the person giving a credit suspension directive is not a borrower, then the person giving a credit suspension directive shall be conclusively deemed the borrower's agent acting with full authority from the borrower to issue the credit suspension directive on the borrower's behalf.

(g)
A credit suspension directive may be withdrawn at any time by the person who gave the directive. If the person who gives a credit suspension directive to a secured creditor is a person listed in subdivision (a)(4) of this section, that person shall promptly notify the secured creditor that the credit suspension directive is withdrawn (i) if instructed by the borrower at any time to withdraw the directive or (ii) if the anticipated sale or new loan transaction is cancelled. Upon receipt of a notice from the person who originally gave the credit suspension directive that the credit suspension directive is withdrawn, the secured creditor may reinstate the borrower's right and ability to obtain credit advances."
SECTION 7.  G.S. 45‑36.8 reads as rewritten:

"§ 45‑36.8.  Understated payoff statement or short‑pay statement: correction; effect.

(a)
If a secured creditor determines that the payoff amount it provided in a payoff statement or the short‑pay amount it provided in a short‑pay statement was understated, the creditor may send a corrected payoff or short‑pay statement. If the entitled person or the person's authorized agent receives and has a reasonable opportunity to act upon a corrected payoff statement or short‑pay statement before making payment, the corrected statement supersedes an earlier statement.

(b)
A secured creditor that sends a payoff statement containing an understated payoff amount or a short‑pay statement containing an understated short‑pay amount may not deny the accuracy of the payoff amount or short‑pay amount as against any person that reasonably and detrimentally relies upon the understated payoff amount or short‑pay amount.
(c)
This Article does not:

(1)
Affect the right of a secured creditor to recover any sum that it did not include in a payoff amount or a short‑pay amount from any person liable for payment of the secured obligation; or

(2)
Limit any claim or defense that a person liable for payment of a secured obligation may have under law other than this Article."

SECTION 8.  G.S. 45‑36.9 reads as rewritten:

"§ 45‑36.9.  Secured creditor to submit satisfaction or release for recording; liability for failure.

(a)
A secured creditor shall submit for recording a satisfaction of a security instrument within 30 days after the creditor receives full payment or performance of the secured obligation. If a security instrument secures a line of credit or future advances, the secured obligation is fully performed only if, in addition to full payment, the secured creditor has received (i) a notification requesting the creditor to terminate the line of credit, (ii) a credit suspension directive, or (iii) a notification containing a clear and unambiguous statement sufficient to terminate the effectiveness of the provision for future advances in the security instrument including, but not limited to, a request to terminate an equity line of credit given pursuant to G.S. 45‑82.2 or a notice regarding future advances given pursuant to G.S. 45‑82.3.
(a1)
If the conditions stated in a short‑pay statement are fully satisfied on or before the short‑pay date stated in the short‑pay statement, including the payment in full of the short‑pay amount and the satisfaction of all other conditions precedent to the release set forth in the short‑pay statement, then within 30 days after the short‑pay date the secured creditor shall release the property which is the subject of the short‑pay statement from the lien of the security instrument. The release of the property may be accomplished by a deed of release, an instrument of full or partial reconveyance, a partial release recorded pursuant to G.S. 45‑36.22, the satisfaction of record of the security instrument by any of the means authorized in G.S. 45‑37(a), or by any other lawful means.

…."

SECTION 9.  Article 4 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:

"§ 45‑36.22.  Partial release: content and effect; form.

(a)
A document is a partial release if it does all of the following:

(1)
Identifies the type of security instrument, the original parties to the security instrument, the recording data for the security instrument, and the office in which the security instrument is recorded.

(2)
States that the person signing the partial release is the secured creditor or, if the security instrument is a deed of trust, that the person or persons signing the partial release is or are the secured creditor, the trustee, or both the secured creditor and the trustee.

(3)
Contains language releasing property or an interest in property from the lien of the security instrument.

(4)
Is signed and acknowledged as required by law for a conveyance of an interest in real property by the secured creditor or, if the security instrument is a deed of trust, by the secured creditor, the trustee, or both the secured creditor and the trustee.
(b)
The register of deeds shall accept a partial release for recording unless one of the following applies:

(1)
The document is submitted by a method or in a medium not authorized for registration by the register of deeds under applicable law.

(2)
The required recording fee is not paid.

(3)
The document is not signed and acknowledged as required by law for a conveyance of an interest in real property by the secured creditor or, if the security instrument is a deed of trust, by the secured creditor, the trustee, or both the secured creditor and the trustee. The register of deeds shall not be required to verify or make inquiry concerning the truth of the matters stated in any partial release or the authority of the person executing any partial release to do so.

(c)
Upon recording, a partial release shall release from the lien of the security instrument the property or interest in property as is expressly described and released. With respect only to the specific property or interest in property identified and released by a partial release, the partial release shall (i) operate and have the same effect as a duly executed and recorded deed of release or reconveyance of the property or interest in the property; (ii) release and discharge all of the secured creditor's interest in the property or property interest arising from the security instrument; and (iii) if the security instrument is a deed of trust, release and discharge all the interest of the trustee in the property or property interest arising from the deed of trust. The security instrument shall otherwise remain in full force and effect, and the remainder of the property and interests in property described in and encumbered by the security instrument shall remain subject to the lien of the security instrument.

(d)
The recording of a partial release does not by itself extinguish any liability of a person for payment or performance of the secured obligation.

(e)
The provisions of this section are not exclusive. Property and interests in property may be released from the lien of a security instrument by methods other than the filing of a partial release.

(f)
Unless the deed of trust provides otherwise, the trustee in a deed of trust is not a necessary party to a partial release.

(g)
No particular phrasing is required for a partial release. The following form, when properly completed, is sufficient to satisfy the requirements of G.S. 45‑36.22(a):
"PARTIAL RELEASE

(G.S. 45‑36.22)

The security instrument that is the subject of this Partial Release is identified as follows:
Type of Security Instrument: (identify type of security instrument, such as deed of trust 
or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))
Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or 
secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book _______ at Page 
________ or as document number _______________ in the office of the Register of 
Deeds for _______________________ County, North Carolina.

The person or persons signing this Partial Release is/are: (check appropriate box)

[ ]
The secured creditor.

[ ]
The trustee or substitute trustee.

[ ]
The secured creditor and the trustee or substitute trustee.

The following described property or interest in property (and no other) is released from the lien of the security instrument: (identify legal description of property or interest in property to be released)
Date: ______________________
_______________________________
Signature(s) of secured creditor
and/or trustee

[Acknowledgment before officer authorized to take acknowledgments]"."
SECTION 10.  Article 4 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:

"§ 45‑36.23.  Obligation release: content and effect.

(a)
A document is an obligation release if it does all of the following:

(1)
Identifies the type of security instrument, the original parties to the security instrument, the recording data for the security instrument, and the office in which the security instrument is recorded.

(2)
States that the person signing the obligation release is the owner and holder of the obligation or obligations to be released.

(3)
Identifies one or more of the specific obligations that are secured by the security instrument and contains language confirming that, with respect to each such secured obligation, the obligation is no longer secured by the security instrument.

(4)
Is signed and acknowledged as required by law for a conveyance of an interest in real property by the owner and holder of the specific obligation or obligations to be released.
(b)
The register of deeds shall accept an obligation release for recording unless one of the following applies:

(1)
The document is submitted by a method or in a medium not authorized for registration by the register of deeds under applicable law.

(2)
The required recording fee is not paid.

(3)
The document is not signed and acknowledged as required by law for a conveyance of an interest in real property by the owner and holder of the obligation or obligations to be released. The register of deeds shall not be required to verify or make inquiry concerning (i) the truth of the matters stated in any obligation release or (ii) the authority of the person executing any obligation release to do so.

(c)
From and after the date an obligation release is recorded, the obligation or obligations specifically identified and released in the obligation release (and only such obligation or obligations) shall no longer be secured by the security instrument, without regard to whether the obligation has been paid in full and satisfied. Unless the obligation release states that the secured obligation has been paid in full and satisfied, the recording of an obligation release does not by itself extinguish any liability of a person for payment or performance of the obligation or obligations released.

(d)
Secured obligations that are not specifically identified and released in an obligation release remain secured by the security instrument, and the recording of an obligation release does not extinguish any liability of a person for payment or performance of the remaining secured obligation or obligations. The recording of an obligation release has no effect on the lien of the security instrument on the real property described in the security instrument.

(e)
Unless the deed of trust provides otherwise, the trustee in a deed of trust is not a necessary party to an obligation release.

(f)
No particular phrasing is required for an obligation release. The following form, when properly completed, is sufficient to satisfy the requirements of G.S. 45‑36.23(a):
"OBLIGATION RELEASE

(G.S. 45‑36.23)

The undersigned is now the owner and holder of the obligation(s) to be released by this instrument. As used in this release, the term "Security Instrument" refers to the security instrument identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book _______ at Page ________ or as document number _______________ in the office of the Register of Deeds for _______________________ County, North Carolina.

Secured obligations that are no longer secured. Each of the following obligations is no longer secured by the Security Instrument, without regard to whether the obligation has been paid in full and satisfied:  (identify with particularity each secured obligation that will no longer be secured by the Security Instrument)

(Optional provision which may be used in addition to or in lieu of the paragraph above:)

Secured obligations that have been paid in full and satisfied. Each of the following obligations has been paid in full and satisfied and is consequently no longer secured by the Security Instrument: (identify with particularity each secured obligation that has been paid in full and satisfied and is consequently no longer secured by the Security Instrument)

Date: ______________________


_____________________________

Signature of owner and holder of the obligation(s) to be released

[Acknowledgment before officer authorized to take acknowledgments]"."
SECTION 11.  Article 4 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:

"§ 45‑36.24.  Expiration of lien of security instrument.

(a)
Maturity Date. – For purposes of this section:

(1)
If a secured obligation is for the payment of money:

a.
If all remaining sums owing on the secured obligation are due and payable in full on a date specified in the secured obligation, the maturity date of the secured obligation is the date so specified. If no such date is specified in the secured obligation, the maturity date of the secured obligation is the last date a payment on the secured obligation is due and payable under the terms of the secured obligation.

b.
If all remaining sums owing on the secured obligation are due and payable in full on demand or on a date specified in the secured obligation, whichever first occurs, the maturity date of the secured obligation is the date so specified. If all sums owing on the secured obligation are due and payable in full on demand and no alternative date is specified in the secured obligation for payment in full, the maturity date of the secured obligation is the date of the secured obligation.

c.
The maturity date of the secured obligation is "stated" in a security instrument if (i) the maturity date of the secured obligation is specified as a date certain in the security instrument, (ii) the last date a payment on the secured obligation is due and payable under the terms of the secured obligation is specified in the security instrument, or (iii) the maturity date of the secured obligation or the last date a payment on the secured obligation is due and payable under the terms of the secured obligation can be ascertained or determined from information contained in the security instrument, such as, for example, from a payment schedule contained in the security instrument.

(2)
If the secured obligation is for the performance of some obligation other than the payment of money:

a.
If the secured obligation is required to be performed by a date specified in the secured obligation, the maturity date of the secured obligation is the date so specified.

b.
If the obligation is to be performed on demand or before a date specified in the secured obligation, whichever first occurs, the maturity date of the secured obligation is the date so specified. If the obligation is to be performed on demand and no alternative date for performance is specified in the secured obligation, the maturity date of the secured obligation is the date of the secured obligation.

c.
The maturity date of the secured obligation is "stated" in a security instrument if (i) the maturity date of the secured obligation is specified as a date certain in the security instrument or (ii) the maturity date of the secured obligation can be ascertained or determined from information contained in the security instrument.

(b)
Automatic Lien Expiration. – Except as provided in subsection (g) of this section, unless the lien of a security instrument has been extended in the manner prescribed in subsection (c), (d), or (e) of this section, the security instrument has been foreclosed, or the security instrument has been satisfied of record pursuant to G.S. 45‑37, the lien of a security instrument automatically expires, and the security instrument is conclusively deemed satisfied of record pursuant to G.S. 45‑37, at the earliest of the following times:

(1)
If the security instrument was first recorded before October 1, 2011:

a.
If the maturity date of the secured obligation is stated in the security instrument, 15 years after the maturity date.

b.
If the maturity date is not stated in the security instrument, 35 years after the date the security instrument was recorded in the office of the register of deeds or acknowledged as required by law for a conveyance of an interest in real property, whichever is later.

c.
Without regard to whether the maturity date of the secured obligation is stated in the security instrument, 15 years from whichever of the following occurs last:

1.
The date when the conditions of the security instrument were required by its terms to have been performed.
2.
The date of maturity of the last installment of debt or interest secured thereby.
3.
The date an affidavit or separate instrument was recorded pursuant to the provisions of G.S. 45‑37(b), if any such affidavit or separate instrument was recorded before October 1, 2011,  and before the lien of the security instrument expired.

(2)
If the security instrument was first recorded on or after October 1, 2011:

a.
If the maturity date of the secured obligation is stated in the security instrument, 15 years after the maturity date.

b.
If the maturity date of the secured obligation is not stated in the security instrument, 35 years after the date the security instrument was recorded in the office of the register of deeds or October 1, 2011, whichever is later.

(c)
Methods To Extend a Lien. – The lien of a recorded security instrument may be extended one or more times by recording (i) a lien maturity extension agreement or (ii) a notice of maturity date. If more than one lien maturity extension agreement or notice of maturity date is recorded, the most recently recorded lien maturity extension agreement or notice of maturity date controls in determining when the lien of a security instrument expires. A lien maturity extension agreement or notice of maturity date is ineffective unless recorded before the lien expires. The lien of the original security instrument may not be extended to a date more than 50 years after the date the security instrument was originally recorded in the office of the register of deeds without the written agreement of the then owner of the property encumbered by the lien of the security instrument.

(d)
Lien Maturity Extension Agreement. – 
(1)
The lien of a recorded security instrument may be extended to a date specified in a lien maturity extension agreement, provided the lien maturity extension agreement is recorded before the lien expires. When a lien maturity extension agreement has been duly recorded, the lien of the security instrument will expire on the date specified in the lien maturity extension agreement.

(2)
A document (including any document that modifies, amends, or restates a security instrument) is a lien maturity extension agreement if it does all of the following:

a.
Identifies the type of security instrument, the original parties to the security instrument, the recording data for the security instrument, and the office in which the security instrument is recorded.

b.
States the date to which the lien of the security instrument is extended.

c.
Is signed and acknowledged as required by law for a conveyance of an interest in real property by the secured creditor and the then owner of the property encumbered by the lien of the security instrument.
(3)
No particular phrasing is required for a lien maturity extension agreement. The following form, when properly completed, is sufficient to satisfy the requirements for a lien maturity extension agreement:
"LIEN MATURITY EXTENSION AGREEMENT

(G.S. 45‑36.24(d))

_______________________ is now the secured creditor under the security instrument identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book _____ at Page _____ or as document number _____ in the office of the Register of Deeds for _______________ County, North Carolina. 

__________________ is now the owner of the real property encumbered by the lien of the security instrument.

Pursuant to G.S. 45‑36.24(d), the lien of the security instrument is extended to and including ______________ (specify date).

Date: ______________________

___________________________
___________________________

Signature of Current Owner
Signature of Secured Creditor

of Real Property

[Acknowledgments before officer authorized to take acknowledgments]"
(e)
Notice of Maturity Date. – 
(1)
The lien of a recorded security instrument may be extended by a notice of maturity date, provided the notice of maturity date is recorded before the lien expires.

(2)
When a notice of maturity date signed only by the secured creditor has been duly recorded, the lien of the security instrument will expire at the earliest of the following times: (i) 15 years after the maturity of the secured obligation as stated in the notice of maturity date or (ii) 50 years after the date the security instrument was originally recorded in the office of the register of deeds. A document signed only by the secured creditor is a notice of maturity date if it does all of the following:

a.
Identifies the type of security instrument, the original parties to the security instrument, the recording data for the security instrument, and the office in which the security instrument is recorded.

b.
States that the person signing the notice of maturity date is the secured creditor.

c.
States the maturity date of the secured obligation.

d.
Is signed and acknowledged as required by law for a conveyance of an interest in real property by the secured creditor.
(3)
When a notice of maturity date signed by the secured creditor and by the then owner of the property encumbered by the lien of the security instrument has been duly recorded, the lien of the security instrument will expire 15 years after the maturity date of the secured obligation as stated in the notice of maturity. A document (including any document that modifies, amends, or restates a security instrument) signed by the secured creditor and by the then owner of the property encumbered by the lien of the security instrument is a notice of maturity date if it:

a.
Identifies the type of security instrument, the original parties to the security instrument, the recording data for the security instrument, and the office in which the security instrument is recorded.

b.
States the maturity date of the secured obligation.

c.
Is signed and acknowledged as required by law for a conveyance of an interest in real property by the secured creditor and the then owner of the property encumbered by the lien of the security instrument.
(4)
No particular phrasing is required for a notice of maturity date. The following form, when properly completed, is sufficient to satisfy the requirements for a notice of maturity date signed only by the secured creditor:
"NOTICE OF MATURITY DATE

(G.S. 45‑36.24(e))

The undersigned is now the secured creditor under the security instrument identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust or mortgage)

Original Grantor(s):  (identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies):  (identify the original beneficiary(ies), mortgagee(s), or secured party(ies) in the security instrument)

Recording Data:  The security instrument is recorded in Book _____ at Page _____ or as document number _____ in the office of the Register of Deeds for _______________ County, North Carolina.

The maturity date of the secured obligation is _____________________ (specify date).

Date: ______________________
_________________________________
Signature(s) of secured creditor
[Acknowledgment before officer authorized to take acknowledgments]"
(f)
Exception. – The register of deeds shall accept a lien maturity extension agreement or a notice of maturity date for recording and index the document as a subsequent instrument in accordance with G.S. 161‑14.1, unless one of the following applies:

(1)
The document is submitted by a method or in a medium not authorized for registration by the register of deeds under applicable law.

(2)
The required recording fee is not paid.

(3)
The document is not signed and acknowledged as required by law for a conveyance of an interest in real property. The register of deeds shall not be required to verify or make inquiry concerning (i) the truth of the matters stated in the document, (ii) whether the parties to the document are in fact the secured creditor and the then owner of the real property encumbered by the lien of the security instrument, or (iii) the authority of any person executing the document to do so.

(g)
Foreclosure Proceedings. – No proceeding may be commenced to foreclose the lien of a security instrument unless the proceeding is commenced prior to the date on which the lien of the security instrument expires. However, if a proceeding to foreclose the lien of a security instrument is commenced before the lien of the security instrument expires, the lien created by the security instrument shall continue until final disposition of the proceeding. This provision shall not be construed as extending the lien or the right to bring or maintain any action for which a shorter period may be provided by law.

(h)
No Shortening of Lien Without Secured Creditor's Consent. – Subject to the provisions of G.S. 45‑37, the duration of the lien of a security instrument may not be shortened without the consent of the secured creditor.

(i)
No Release or Satisfaction Necessary. – No release, satisfaction, or other instrument is necessary to discharge the lien of a security instrument that has expired; however, nothing in this section shall be construed as affecting or preventing the execution and recordation of any such release, satisfaction, or other document.

(j)
Trustee in a Deed of Trust. – For purposes of this section, the trustee or substitute trustee in a deed of trust (i) shall not be considered the owner of the property encumbered by the lien of the deed of trust and (ii) shall not be a necessary party to a lien maturity extension agreement or notice of maturity date.

(k)
Applicability. – This section applies to all security instruments, whether recorded before, on, or after October 1, 2011, except the following:

(1)
Any security instrument securing the payment of money or securing the performance of any other obligation or obligations conclusively presumed to have been fully paid and performed pursuant to the provisions of G.S. 45‑37(b) prior to October 1, 2011.

(2)
Any security instrument made or given by any railroad company, or any agreement of conditional sale, equipment trust agreement, lease, chattel mortgage, or other instrument relating to the sale, purchase, or lease of railroad equipment or rolling stock, or of other personal property."
SECTION 12.  G.S. 45‑37(b) reads as rewritten:

"§ 45‑37.  Satisfaction of record of security instruments.

…

(b)
It shall be conclusively presumed that the conditions of any security instrument recorded before October 1, 2011, securing the payment of money or securing the performance of any other obligation or obligations have been complied with or the debts secured thereby paid or obligations performed, as against creditors or purchasers for valuable consideration from the mortgagor or grantor, from and after the expiration of 15 years from whichever of the following occurs last:

(1)
The date when the conditions of the security instrument were required by its terms to have been performed, or

(2)
The date of maturity of the last installment of debt or interest secured thereby;

provided that on or before October 1, 2011, and before the lien has expired pursuant to this subsection, the holder of the indebtedness secured by the security instrument or party secured by any provision thereof may file an affidavit with the register of deeds which affidavit shall specifically state:

(1)
The amount of debt unpaid, which is secured by the security instrument; or

(2)
In what respect any other condition thereof shall not have been complied with; or

may record a separate instrument signed by the secured creditor and witnessed by the register of deeds stating:

(1)
Any payments that have been made on the indebtedness or other obligation secured by the security instrument including the date and amount of payments and

(2)
The amount still due or obligations not performed under the security instrument.

The effect of the filing of the affidavit or the recording of a separate instrument made as herein provided shall be to postpone the effective date of the conclusive presumption of satisfaction to a date 15 years from the filing of the affidavit or from the recording of the separate instrument. There shall be only one postponement of the effective date of the conclusive presumption provided for herein. The register of deeds shall record and index the affidavit provided for herein or the separate instrument made as herein provided as a subsequent instrument in accordance with G.S. 161‑14.1. This subsection shall not apply to any security instrument made or given by any railroad company, or to any agreement of conditional sale, equipment trust agreement, lease, chattel mortgage or other instrument relating to the sale, purchase or lease of railroad equipment or rolling stock, or of other personal property.

The lien of any security instrument that secured the payment of money or the performance of any other obligation or obligations and that was conclusively presumed to have been fully paid and performed prior to October 1, 2011, pursuant to the provisions of this subsection is conclusively deemed to have expired and shall be of no further force or effect. No release, satisfaction, or other instrument is necessary to discharge the lien of a security instrument that has expired; however, nothing in this section shall be construed as affecting or preventing the execution and recordation of any such release, satisfaction, or other document.
This subsection shall apply only to security instruments securing the payment of money or securing the performance of any other obligation or obligations that were conclusively presumed pursuant to this subsection to have been fully paid and performed prior to October 1, 2011. All other security instruments shall be subject to the provisions of G.S. 45‑36.24."

SECTION 13.  G.S. 45‑37.2 reads as rewritten:

"§ 45‑37.2.  Recording satisfactions and other documents relating to security instruments.

(a)
The register of deeds shall record and index the following instruments in accordance with G.S. 161‑14.1:
(1)
A substitution of trustee.

(2)
A document of rescission recorded pursuant to G.S. 45‑36.6.

(3)
A deed of release or reconveyance.

(4)
A partial release recorded pursuant to G.S. 45‑36.22.

(5)
An obligation release recorded pursuant to G.S. 45‑36.23.

(6)
A satisfaction document, affidavit of satisfaction, or trustee's satisfaction recorded pursuant to G.S. 45‑37(a)(7).

(7)
A lien maturity extension agreement or notice of maturity date recorded pursuant to G.S. 45‑36.24.

No fee shall be charged by the register of deeds for recording a satisfaction document, affidavit of satisfaction, or a trustee's satisfaction.

(b)
When a security instrument is satisfied of record by a method other than by means of recording a satisfaction document, satisfaction affidavit, or trustee's satisfaction pursuant to G.S. 45‑37(a)(7), the register of deeds shall record and index in accordance with G.S. 161‑14.1 a record of satisfaction as provided for in this subsection. If the security instrument is being satisfied of record pursuant to G.S. 45‑37(a)(2), the record of satisfaction may consist of either (i) all or a portion of the original security instrument rerecorded as described in subdivision (1) of this subsection or (ii) a separate instrument as described in subdivision (2) of this subsection. In all other cases, the record of satisfaction shall consist of a separate instrument as described in subdivision (2) of this subsection. No fee shall be charged by the register of deeds for recording a record of satisfaction.
…."

SECTION 14.  Article 4 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:

"§ 45‑42.3.  Automatic release of real property from ancillary security instruments.
(a)
The following definitions shall apply in this section:
(1)
Ancillary security instrument. – An assignment of leases with respect to the real property, an assignment of rents from or arising out of the real property, a financing statement covering fixtures on the real property that is filed in the office of the register of deeds in the county in which the real property is located, and any other document or instrument that assigns, or creates a lien on, an interest in the real property.

(2)
Real property. – The real property described in and encumbered by the lien of a security instrument.

(b)
Except as provided in subsection (c) of this section, (i) the expiration of the lien of a security instrument pursuant to G.S. 45‑36.24 or the satisfaction of a security instrument of record pursuant to G.S. 45‑37 shall be deemed automatically to release the real property from the operation of all ancillary security instruments that secure the same obligation or obligations secured by the security instrument and (ii) the recording of a partial release pursuant to G.S. 45‑36.22 or the recording of a deed of release shall be deemed automatically to release the real property described in the partial release or deed of release from the operation of all ancillary security instruments that secure the same obligation or obligations secured by the security instrument.

(c)
Subsection (b) of this section shall not apply to an ancillary security instrument if (i) the ancillary security instrument secures obligations other than, or in addition to, the obligation or obligations secured by the security instrument; (ii) the security instrument, the ancillary security instrument, or the document recorded in the office of the register of deeds to satisfy the security instrument of record expressly states that the satisfaction of the security instrument of record shall not release the real property from the operation of that particular ancillary security instrument or from ancillary security instruments in general; or (iii) the security instrument, the ancillary security instrument, the partial release, or the deed of release expressly states that the partial release or deed of release shall not release real property from the operation of that particular ancillary security instrument or ancillary security instruments in general."
SECTION 15.  Article 5 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:

"§ 45‑45.3.  Trustee in a deed of trust.

(a)
The following definitions apply in this section:
(1)
Secured creditor. – The holder, owner, or assignee of the obligation secured by a deed of trust.
(2)
Trustee. – The trustee or substitute trustee then serving as such under the terms of a deed of trust.

(b)
Unless the deed of trust provides otherwise, all of the following may be done without the knowledge, consent, or joinder of the trustee:

(1)
Pursuant to G.S. 45‑36.23, an obligation may be declared by the owner and holder of the obligation to be no longer secured by the deed of trust.

(2)
Property may be released from the lien of a deed of trust by the secured creditor.

(3)
The lien of a deed of trust may be released or subordinated by the secured creditor.

(4)
The terms of a deed of trust may be modified by the secured creditor and the then record owner of the property encumbered by the lien of the deed of trust.

(5)
The deed of trust may be satisfied of record by the secured creditor.

(c)
Except in matters relating to the foreclosure of the deed of trust or the exercise of a power of sale under the terms of the deed of trust, the trustee is neither a necessary nor a proper party to any civil action or proceeding involving (i) title to the real property encumbered by the lien of the deed of trust or (ii) the priority of the lien of the deed of trust. Examples of civil actions or proceedings in which the trustee is neither a necessary nor a proper party include, but are not limited to, civil actions or proceedings relating to:

(1)
Condemnation.

(2)
Bankruptcy.

(3)
The establishment or correction of title to real property, including, but not limited to, actions to quiet title, reform land records, or resolve boundary line disputes.

(4)
Fraudulent conveyances.

(5)
The creation or enforcement of an attachment or judgment lien.

(6)
The foreclosure of a lien other than the lien of the deed of trust, regardless of whether the lien is superior or subordinate to the lien of the deed of trust, including, but not limited to, the foreclosure of mortgages, other deeds of trust, tax liens, and assessment liens.

(7)
The establishment, perfection, or enforcement of a mechanic's or materialman's lien.

(8)
The creation or enforcement of a constructive trust, resulting trust, or equitable lien relating to the property.

(9)
The partition of real property.

(10)
The interpretation or enforceability of a will, trust, or estate.

(11)
A subrogation claim or other equitable claim or defense involving the priority or enforceability of a deed of trust.

(12)
Determination or enforcement of rights and obligations involving easements or restrictive covenants.

(d)
If a trustee is improperly joined as a party to an action or proceeding when this section provides that the trustee is neither a necessary nor a proper party to that action or proceeding, then:

(1)
Upon motion duly made by any party to the action or proceeding, the trustee shall be dismissed from the action or proceeding;

(2)
Regardless of whether the trustee makes an appearance in the action or proceeding, no entry of a default or default judgment shall be entered against the trustee; and

(3)
If the trustee makes an appearance in the action or proceeding, each person who improperly joined the trustee as a party to the action or proceeding shall be jointly and severally liable to the trustee for all the expenses and costs incurred by the trustee in the defense of the action or proceeding or in obtaining the trustee's dismissal from the action or proceeding, including the reasonable attorneys' fees actually incurred by the trustee.

(e)
Except as expressly provided in this section, this section is not in derogation of case law and statutory provisions that vest legal title to property conveyed by a deed of trust in the trustee named therein."
SECTION 16.  G.S. 45‑68 reads as rewritten:

"§ 45‑68.  Requirements.

A security instrument, otherwise valid, shall secure the following so as to give priority as provided in G.S. 45‑70:

…

(1a)
Existing obligations that are specifically or generally identified, described, or referenced in the security instrument as being secured thereby, and all advances made at or prior to the registration of the security instrument.

(1b)
Future advances and future obligations that are specifically or generally identified, described, or referenced in the security instrument as being secured thereby that may from time to time be made or incurred, but only if the security instrument shows all of the following:

a.
That the security instrument is given wholly or partly to secure future advances and/or future obligations.
…."

SECTION 17.  G.S. 45‑69 reads as rewritten:

"§ 45‑69.  Fluctuation of obligations within maximum amount.

Unless the security instrument provides to the contrary, if the maximum amount secured by the security instrument has not been advanced or if any obligation secured thereby is paid or is reduced by partial payment, further advances may be made and additional  obligations secured by the security instrument may be incurred from time to time within the time limit fixed by the security instrument. Such further advances and obligations, together with interest thereon, shall be secured to the same extent as original advances and obligations under the security instrument, if the provisions of G.S. 45‑68 are complied with."

SECTION 18.  G.S. 45‑70 reads as rewritten:

"§ 45‑70.  Priority of security instrument.

(a)
Subject to subsections (a1), (c), and (d) of this section, any security instrument that conforms to the requirements of this Article shall, from the time and date of registration thereof, have the same priority to the extent of all future advances and future obligations secured by it, and all interest accruing thereon, as if all the advances had been made, all the obligations incurred, and all the interest accrued at the time the security instrument was registered.

(a1)
Subject to subsections (c) and (d) of this section, if at any time the aggregate outstanding principal balance of the obligation or obligations secured by a security instrument that conforms to the requirements of this Article exceeds the maximum principal amount that may be secured by the security instrument at any one time, then, unless the security instrument provides otherwise, the amount in excess and the interest accrued on the amount in excess shall be secured by the security instrument, but (i) the amount in excess and the interest accrued on the amount in excess shall not be afforded the priority provided in subsection (a) of this section and (ii) the priority of the lien of the security instrument with respect to the amount in excess and the interest accrued on the amount in excess shall be determined by other applicable law.
(b)
Repealed by Session Laws 1989, c. 496, s. 3.

(c)
All payments made, sums advanced, and expenses incurred by the secured creditor (i) for insurance, taxes, and assessments, (ii) to protect the secured creditor's interest under the security instrument, or (iii) to preserve and protect the value or condition of the real property encumbered by the security instrument shall be secured by the security instrument and shall have the same priority as if they had been paid, advanced, or incurred at the time the security instrument was registered. The provisions of G.S. 45‑68 shall not be applicable to such payments, advances, or expenses, nor shall accrued interest or such payments, advances, or expenses be considered in computing the principal amount that is secured by the security instrument at any one time.
(d)
Notwithstanding any other provision of this Article, any security instrument hereafter executed which secures an obligation or obligations of an electric or telephone membership corporation incorporated or domesticated in North Carolina to the United States of America or any of its agencies, or to any other financing institution, or of an electric or gas utility operating in North Carolina, shall from the time and date of registration of said security instrument have the same priority to the extent of (i) all future obligations incurred by the membership corporation or utility to any mortgagee or beneficiary named in the security instrument, together with interest thereon, (ii) all future advances secured by it, together with interest thereon, and (iii) all payments made, sums advanced, and expenses incurred by the secured creditor of the types described in subsection (c) of this section, as if they all had been accrued, paid, made, advanced, and incurred at the time of the registration of the security instrument, regardless of whether the security instrument meets the requirements of G.S. 45‑68."

SECTION 19.  G.S. 45‑74 reads as rewritten:

"§ 45‑74.  Article not exclusive.

The provisions of this Article shall not be deemed exclusive. Nothing in this Article shall invalidate or overrule any rule of validity or priority applicable to any security instrument failing to comply with the provisions of this Article."

SECTION 20.  G.S. 45‑81 reads as rewritten:

"§ 45‑81.  Definitions.












The following definitions apply in this Article:
(1)
Authorized person. – Any borrower; the legal representative of any borrower; the attorney for any borrower; a title insurance company authorized pursuant to Article 26 of Chapter 58 of the General Statutes to issue title insurance policies in the State of North Carolina, but only when the company is acting in connection with a title insurance policy issued or to be issued with respect to property then encumbered by an existing equity line security instrument; or an attorney licensed to practice law in the State of North Carolina or a bank, savings and loan association, savings bank, or credit union, but only when (i) the attorney, bank,  savings and loan association, savings bank, or credit union is or was responsible for the disbursement of funds in connection with the sale of, or a new loan secured by, property then encumbered by an existing equity line security instrument and (ii) a requirement of the sale or new loan transaction is or was that the property be conveyed or encumbered free and clear of the lien of the existing equity line security instrument.

(2)
Borrower. – A person primarily liable for payment or performance of an equity line of credit.

(3)
Equity line of credit. – An agreement in writing between a lender and a borrower for an extension of credit pursuant to which (i) at any time within a specified period not to exceed 30 years the borrower may request and the lender is obligated to provide advances up to an agreed aggregate limit; (ii) any repayments of principal by the borrower within the specified period will reduce the amount of advances counted against the aggregate limit; and (iii) the borrower's obligation to the lender is secured by an equity line security instrument.

(4)
Equity line security instrument. – An agreement, however denominated, that (i) creates or provides for an interest in real property to secure payment or performance of an equity line of credit, whether or not it also creates or provides for a lien on personal property; (ii) shows on its face the maximum principal amount which may be secured at any one time; and (iii) shows on its face that it secures an equity line of credit governed by the provisions of this Article. The term "equity line security instrument" includes a deed of trust and a mortgage.

(5)
Lender is obligated. – The lender is contractually bound to provide advances. The contract must set forth any events of default by the borrower, or other events not within the lender's control, which may relieve the lender from his obligation, and must state whether or not the lender has reserved the right to cancel or terminate the obligation.

(6)
Notice regarding future advances. – A written notice submitted under G.S. 45‑82.3 to a lender that prevents certain advances made pursuant to an equity line of credit from being secured by the related equity line security instrument.

(7)
Owner. – Any person owning a present or future interest in the real property encumbered by an equity line security instrument, but does not mean the trustee in a deed of trust or the owner or holder of a mortgage, deed of trust, mechanic's or materialman's lien, judgment lien, or any other lien on, or security interest in, the real property.

(8)
Person. – An individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, public corporation, government, or governmental subdivision, agency, or instrumentality, or any other legal or commercial entity.

(9)
Qualified lien holder. – A person who has a mortgage or deed of trust on property already encumbered by an existing equity line security instrument, where that person's mortgage or deed of trust was recorded after the existing equity line security instrument and it appears from warranties or otherwise that the person's mortgage or deed of trust was not intended to be subordinate to the existing equity line security instrument. The term does not include a trustee under a deed of trust.

(10)
Request to terminate an equity line of credit; and termination request. – A written request submitted under G.S. 45‑82.2 to a lender to terminate an equity line of credit. Each of the following shall be deemed a termination request: (i) a notification given pursuant to G.S. 45‑36.9(a) requesting the lender to terminate the equity line of credit, (ii)  a notification given pursuant to G.S. 45‑36.9(a) containing a statement sufficient to terminate the effectiveness of the provision for future advances in the equity line security instrument, and (iii) a written request made by or on behalf of a borrower to a lender pursuant to G.S. 45‑37 to satisfy a related equity line security instrument as a matter of public record."
SECTION 21.  G.S. 45‑82 reads as rewritten:

"§ 45‑82.  Priority of equity line security instrument.

An equity line security instrument shall, from the time and date of its registration, have the same priority to the extent of all advances secured by it as if the advances had been made at the time of the registration of the equity line security instrument, notwithstanding the fact that from time to time during the term of the equity line of credit no balance is outstanding. Interest that accrues on the equity line of credit and all payments made, sums advanced, and expenses incurred by the lender (i) for insurance, taxes, and assessments, (ii) to protect the lender's interest under the equity line security instrument, or (iii) to preserve and protect the value or condition of the property encumbered by the equity line security instrument shall be secured by the equity line security instrument and shall have the same priority as if they had been accrued, paid, advanced, and incurred at the time the equity line security instrument was registered. The accrued interest, payments, advances, and expenses shall not be considered in computing the principal amount that is secured by the equity line security instrument at any one time."

SECTION 22.  G.S. 45‑82.1 reads as rewritten:

"§ 45‑82.1.  Extension of period for advances.

(a)
The period for advances agreed to pursuant to G.S. 45‑81(3) may be extended by written agreement of the lender and borrower executed and registered prior to expiration or termination of the equity line of credit or the borrower's obligation to repay any outstanding indebtedness. Any extended period shall not exceed 30 years from the end of the preceding period for advances.

(b)
If a lender and borrower extend the period for advances by registering a certificate as described in subsection (c) of this section, advances that are made after the period for advances provided in the original recorded equity line security instrument or any previously recorded extension shall have priority from a date not later than the date of registration of the certificate described in subsection (c) of this section.

(c)
The priority provided in subsection (b) of this section shall be accorded only if the lender, the borrower, and, if different than the borrower, the then owners of the real property encumbered by the equity line security instrument execute a certificate evidencing the extension and register the certificate in the office of the register of deeds where the equity line security instrument is registered. The failure of any owner to execute the certificate shall affect only that owner's interest in the property, and executions by other owners shall have full effect to the extent of their interests in the property.
(d)
No particular phrasing is required for a certificate of extension under this section. The following form, when properly completed, is sufficient to satisfy the requirements of subsection (c) of this section:













"Certificate of Extension of Period for Advances Under Equity Line of Credit

(G.S. 45‑82.1)

________________ is now the lender and secured creditor in the security instrument identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))
Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book _______ at Page ________ or as document number _______________ in the office of the Register of Deeds for _______________________ County, North Carolina.

The borrower(s) is/are the following: _______________.
The current owner(s) of the property described in the security instrument is/are: ___________________.

The parties have agreed to extend to __________________ (insert date) the period within which the borrower may request advances as set forth in G.S. 45‑82.1.

Date: ______________________
_____________________________

Signature of secured creditor

______________________________
___________________________________
Signature of borrower(s)
Signature of property owner(s) (if different)

[Acknowledgment before officer authorized to take acknowledgments]"."
SECTION 23.  Article 9 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:

"§ 45‑82.2.  Request to terminate an equity line of credit.

(a)
Upon receipt of a request from an authorized person to terminate an equity line of credit, the lender shall (i) terminate the borrower's right to obtain advances under the borrower's equity line of credit; (ii) apply all sums subsequently paid by or on behalf of the borrower in connection with the equity line of credit to the satisfaction of the equity line of credit and other sums secured by the related equity line security instrument; and (iii) when the balance of all outstanding sums secured by the related equity line security instrument becomes zero, satisfy the related equity line security instrument as a matter of public record pursuant to G.S. 45‑37. A request to terminate an equity line of credit shall be conclusively deemed to have been submitted by or on behalf of a borrower if it is submitted by an authorized person.

(b)
No particular phrasing is required for a request to terminate an equity line of credit. The following form, when properly completed, is sufficient to serve as a request to terminate an equity line of credit:
"REQUEST TO TERMINATE AN EQUITY LINE OF CREDIT

(G.S. 45‑82.2)
To: (name of lender)

This is a request to terminate an equity line of credit submitted pursuant to 
G.S. 45‑82.2. For purposes of this request:

1.
The borrower(s) is/are: (identify one or more of the borrowers)

2.
The account number of the equity line of credit is: (specify the account number of the equity line of credit, if known by the person submitting the request)

3.
The street address of the property is: (provide the street address of the property encumbered by the security instrument identified in 4.)

4.
The equity line of credit is secured by the security instrument identified as follows: 

Type of Security Instrument: (identify type of security instrument, such as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book _______ at Page ________ or as document number _______________ in the office of the Register of Deeds for _______________________ County, North Carolina.

I request and direct that you (i) terminate the borrower's right to obtain advances under the borrower's equity line of credit; (ii) apply all sums subsequently paid by or on behalf of the borrower in connection with the equity line of credit to the satisfaction of the equity line of credit and other sums secured by the related security instrument; and (iii) when the balance of all outstanding sums secured by the related security instrument becomes zero, satisfy the security instrument identified above as a matter of public record pursuant to G.S. 45‑37.
I certify that I am:
[ ]
The borrower (or one of the borrowers, if there is more than one).

[ ]
The legal representative of a borrower.

[ ]
The attorney for a borrower.

[ ]
A title insurance company that satisfies the requirements of G.S. 45‑81(1).
[ ]
An attorney licensed to practice law in the State of North Carolina that satisfies the requirements of G.S. 45‑81(1).
[ ]
A bank, savings and loan association, savings bank, or credit union that satisfies the requirements of G.S. 45‑81(1).
Date: ______________________
__________________________________
Signature of person submitting the request"
(c)
If the person who gives a lender a request to terminate an equity line of credit is a title insurance company described in G.S. 45‑81(1), that person shall give a copy of the request to the borrower accompanied by a notice that provides substantially as follows:
"NOTICE TO BORROWER

You have an equity line of credit with (name of lender) secured by a mortgage or deed of trust on real property located at (address of property). 

We are a title insurance company that has issued or has agreed to issue a title insurance policy on that property. As permitted by North Carolina law, we are sending the (enclosed / attached / following / foregoing) request to your lender asking that your equity line of credit be terminated. Our reason for making this request is:

(specify reason it is appropriate for the title insurance company to request the termination of the borrower's equity line of credit)

When your lender receives our request, your lender will terminate and close your equity line of credit, and you will no longer be able to obtain credit advances. However, termination of your equity line of credit will not release you from liability for the account. All sums your lender subsequently receives in connection with your equity line of credit (including any sums we may send to your lender) will be applied by your lender to the satisfaction of your account. When the balance of your account becomes zero, your lender will be required to cancel the mortgage or deed of trust as a matter of public record. 

If you have questions about this notice or our action, please contact (name of contact person or department) by calling us at (phone number) or writing to us at (mailing address).

(Name of title insurance company)" 

(d)
If the person who gives a lender a request to terminate an equity line of credit is an attorney, bank, savings and loan association, savings bank, or credit union described in G.S. 45‑81(1), that person shall give a copy of the request to the borrower accompanied by a notice that provides substantially as follows:
"NOTICE TO BORROWER

You have an equity line of credit with (name of lender) secured by a mortgage or deed of trust on real property located at (address of property). 

We were responsible for disbursing funds in connection with the sale of the property or a new loan secured by the property. A requirement of the sale or new loan transaction was that the property be conveyed or encumbered free and clear of the existing mortgage or deed of trust that secures your equity line of credit. 

As permitted by North Carolina law, we are sending the (enclosed / attached / following / foregoing) request to your lender asking that your equity line of credit be terminated. Our reason for making this request is to ensure that the mortgage or deed of trust on the property will be cancelled once your equity line of credit is paid in full.

When your lender receives our request, your lender will terminate and close your equity line of credit, and you will no longer be able to obtain credit advances. However, termination of your equity line of credit will not release you from liability for the account. All sums your lender subsequently receives in connection with your equity line of credit (including any sums we send to your lender in connection with the closing of the sale of the property or the new loan) will be applied by your lender to the satisfaction of your account. When the balance of your account becomes zero, your lender will be required to cancel the mortgage or deed of trust as a matter of public record.

If you have questions about this notice or our action, please contact (name of contact person or department) by calling us at (phone number) or writing to us at (mailing address).

(Name of attorney, bank, savings and loan association, savings bank, or credit union)""
SECTION 24.  Article 9 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:
"§ 45‑82.3.  Notice regarding future advances.
(a)
A notice regarding future advances may be submitted to a lender by an authorized person, an owner of the property, or a qualified lien holder.
(b)
Except as provided in subsection (c) of this section, an advance made by a lender to a borrower pursuant to an equity line of credit will not be secured by the related equity line security instrument if the advance occurs after the lender receives and has had not less than one complete business day to act on a notice regarding future advances.
(c)
Notwithstanding a lender's receipt of a notice regarding future advances, the following shall be secured by the equity line security instrument and shall have the same priority as if they had been owing, accrued, paid, advanced, or incurred at the time the equity line security instrument was registered:

(1)
Sums owing to the lender under the equity line of credit at the time the lender receives the notice regarding future advances (including accrued interest), all interest that thereafter accrues on the equity line of credit, and all payments made, sums advanced, and expenses incurred by the lender before or after the lender receives the notice regarding future advances (i) for insurance, taxes, and assessments, (ii) to protect the lender's interest under the equity line security instrument, or (iii) to preserve and protect the value or condition of the real property encumbered by the equity line security instrument.
(2)
Any advance made by the lender to a borrower pursuant to an equity line of credit that occurs within one complete business day after the lender receives the notice regarding future advances.
(3)
Any advance made by the lender to a borrower pursuant to an equity line of credit that occurs more than one complete business day after the lender receives the notice regarding future advances, but only if the advance was initiated or approved before the lender received the notice regarding future advances.
(d)
Receipt by a lender of a notice regarding future advances shall be conclusively deemed to be an action by the borrower adversely affecting the lender's security for the equity line of credit. Upon receipt of a notice regarding future advances, the lender may terminate the borrower's right and ability to obtain additional advances under the equity line of credit.

(e)
No particular phrasing is required for a notice regarding future advances. The following form, when properly completed, is sufficient to serve as a notice regarding future advances:
"NOTICE REGARDING FUTURE ADVANCES
(G.S. 45‑82.3)

To: (name of lender)

This is a notice regarding future advances submitted pursuant to G.S. 45‑82.3. For purposes of this notice:

1.
The borrower(s) is/are: (identify borrower(s))

2.
The account number of the equity line of credit is: (specify the account number of the equity line of credit, if known by the person submitting the notice)

3.
The street address of the property is: (provide the street address of the property encumbered by the security instrument identified in 4.)

4.
The equity line of credit is secured by the security instrument identified as follows:

Type of Security Instrument: (identify type of security instrument, such as deed of trust or mortgage)

Original Grantor(s): (identify original grantor(s), trustor(s), or mortgagor(s))

Original Secured Party(ies): (identify the original beneficiary(ies), mortgagee(s), or secured party(ies) in the security instrument)

Recording Data: The security instrument is recorded in Book _______ at Page ________ or as document number _______________ in the office of the Register of Deeds for _______________________ County, North Carolina.

Except as provided in G.S. 45‑82.3(c), subsequent advances made by you under the equity line of credit will not be secured by the security instrument identified above.

I certify that I am:
[ ]
The borrower (or one of the borrowers, if there is more than one).

[ ]
The legal representative of a borrower.

[ ]
The attorney for a borrower. 

[ ]
An owner of the property encumbered by the security instrument identified above.

[ ]
A title insurance company that satisfies the requirements of G.S. 45‑81(1).

[ ]
An attorney licensed to practice law in the State of North Carolina that satisfies the requirements of G.S. 45‑81(1).

[ ]
A bank, savings and loan association, savings bank, or credit union that satisfies the requirements of G.S. 45‑81(1).
[ ]
A qualified lien holder as defined in G.S. 45‑81(9).
Date: ______________________
_____________________________


Signature of person submitting the request"
(f)
If the person who gives a lender a notice regarding future advances is (i) a title insurance company described in G.S. 45‑81(1); (ii) an attorney, bank, savings and loan association, savings bank, or credit union described in G.S. 45‑81(1), (iii) an owner as defined in G.S. 45‑81(7), other than an owner who is also a borrower, or (iv) a qualified lien holder described in G.S. 45‑81(9), then that person shall give a copy of the notice regarding future advances to the borrower accompanied by a notice that provides substantially as follows:
"NOTICE TO BORROWER

You have an equity line of credit with (name of lender) secured by a mortgage or deed of trust on real property located at (address of property).

As permitted by North Carolina law, we are sending the (enclosed / attached / following / foregoing) Notice Regarding Future Advances to your lender. Subject to certain exceptions, the notice prevents any new credit advances you obtain under your equity line of credit from being secured by the mortgage or deed of trust that currently secures its repayment. Our reason for giving your lender the notice is to limit the amount secured by the mortgage or deed of trust that secures your equity line of credit and to prevent that amount from increasing.
When your lender receives our notice, your lender may elect to terminate your right and ability to obtain additional advances under your equity line of credit. However, termination of your right and ability to obtain additional advances will not release you from liability for the account. You should contact your lender to determine whether you will be able to obtain additional credit advances from your lender.
If you have questions about this notice or our action, please contact (name of contact person or department) by calling us at (phone number) or writing to us at (mailing address).

(Name of insurance company, attorney, bank, savings and loan association, savings bank, credit union, owner, or qualified lien holder)"."
SECTION 25.  Article 9 of Chapter 45 of the General Statutes is amended by adding a new section to read as follows:

"§ 45‑82.4.  Prepayment penalty.
Except as provided in G.S. 24‑9(c), no prepayment penalty may be charged with respect to an equity line of credit."
SECTION 26.  G.S. 45‑83 reads as rewritten:
"§ 45‑83.  Future advances statute shall not apply.

The provisions of Article 7 of this Chapter shall not apply to an equity line of credit or the equity line security instrument securing it, if the equity line security instrument shows on its face that it secures an equity line of credit governed by the provisions of this Article."

SECTION 27.  G.S. 45‑84 reads as rewritten:

"§ 45‑84.  Article not exclusive.

Except as otherwise provided in G.S. 45‑83, the provisions of this Article are not exclusive. Nothing in this Article shall invalidate or overrule any rule of validity or priority applicable to any mortgage, deed of trust, or other security instrument failing to comply with the provisions of this Article."

SECTION 28.  G.S. 161‑14.1 reads as rewritten:

"§ 161‑14.1.  Recording subsequent entries as separate instruments.

(a)
As used in this section, the following terms mean:

…

(3)
Subsequent instrument. – Any instrument presented for registration that indicates in its title or within the first two pages of its text that it is intended or purports to modify, amend, supplement, assign, satisfy, terminate, revoke, or cancel a previously registered instrument. Examples of subsequent instruments include the following:
a.
The appointment or designation of a substitute trustee in a deed of trust.

b.
A corrective affidavit registered pursuant to G.S. 45‑36.1.

c.
A lien maturity extension agreement or notice of maturity date registered pursuant to G.S. 45‑36.1.

d.
A document of rescission registered pursuant to G.S. 45‑36.6.

e.
The cancellation of a Notice of Inactive Hazardous Substance or Waste Disposal Site registered pursuant to G.S. 130A‑310.8(f).

f.
A record of satisfaction or other instrument purporting to satisfy a security instrument registered pursuant to G.S. 45‑37 or G.S. 45‑37.2.

g.
A notice of foreclosure registered pursuant to G.S. 45‑38.

h.
An assignment of a security instrument or lease.

i.
An amendment or modification agreement.

j.
A release or partial release of property from the lien of a security instrument, including a partial release registered pursuant to G.S. 45‑36.22 or a deed of release or reconveyance.

k.
An obligation release registered pursuant to G.S. 45‑36.23.

l.
An assumption agreement.

m.
A subordination agreement.

n.
An instrument terminating future optional advances registered pursuant to G.S. 45‑72.

o.
A certificate of extension extending the period for advances under an equity line of credit registered pursuant to G.S. 45‑82.1.

p.
A notice of extension relating to after‑acquired property registered pursuant to G.S. 47‑20.5.

q.
The revocation of a power of attorney.

r.
Any instrument authorized or directed by law to be indexed under the provisions of this section.

s.
Any instrument for which the register of deeds is authorized or directed by law to make a subsequent entry upon the margin of the record of an original instrument.
…."
SECTION 29.  This act becomes effective October 1, 2011.

In the General Assembly read three times and ratified this the 18th day of June, 2011.


s/
 Philip E. Berger


 President Pro Tempore of the Senate


s/
 Thom Tillis


 Speaker of the House of Representatives


s/
 Beverly E. Perdue


 Governor

Approved 10:51 a.m. this 27th day of June, 2011

SESSION LAW 2011-336

SENATE BILL 349

AN ACT which allows the north carolina state board of examiners in optometry to consider certain investigative information as confidential, requires licensees to cooperate with law enforcement agencies, and requires licensees to self‑report certain indictments, arrests, medical judgments, awards, payments, and settlements; and to require that interest earned on real estate settlement funds held in trust or escrow accounts be paid into the north carolina state bar's interest on lawyers' trust account fund and to provide for a private cause of action for persons harmed by the unauthorized practice of law.

The General Assembly of North Carolina enacts:
SECTION 1.  Article 6 of Chapter 90 of the General Statutes is amended by adding a new section to read:

"§ 90‑121.5.  Confidentiality of investigative information; cooperation with law enforcement; self‑reporting requirements.
(a)
The Board may, in a closed session, receive information or evidence involving or concerning the treatment of a patient who has not expressly or impliedly consented to the public disclosure of the treatment when necessary for the protection of the rights of the patient or the accused licensee and the full presentation of relevant evidence.
(b)
All records, papers, investigative files, investigative notes, reports, other investigative information, and other documents containing information in the possession of or received, gathered, or completed by the Board, its members, staff, employees, attorneys, or consultants as a result of investigations, inquiries, assessments, or interviews conducted in connection with a license, complaint, assessment, potential impairment, disciplinary matter, or report of professional liability insurance awards or settlements shall not be considered public records within the meaning of Chapter 132 of the General Statutes. Such documents are privileged, confidential, and not subject to discovery, subpoena, or other means of legal compulsion for release to any person other than the Board or its employees or consultants involved in the application for licensure, impairment assessment, or discipline of a licensee, except as provided in this section. However, any notice or statement of charges against any licensee or applicant, any notice to any licensee or applicant of a hearing in any proceeding, or any decision rendered in connection with a hearing in any proceeding shall be a public record within the meaning of Chapter 132 of the General Statutes, notwithstanding that the documentation may contain information collected and compiled as a result of the investigation, inquiry, or hearing. Identifying information concerning the treatment of or delivery of services to a patient or client who has not consented to the public disclosure of the treatment or services may be deleted. If any record, paper, or other document containing information collected and compiled by or on behalf of the Board is received and admitted in evidence in any hearing before the Board, the documents shall be a public record within the meaning of Chapter 132 of the General Statutes, subject to any deletions of identifying information concerning the treatment of or delivery of professional services to a patient who has not consented to the public disclosure of the treatment or services.
For purposes of this subsection, "investigative information" includes (i) formal or informal complaints received or information relating to the identity of, or a report made by, another licensee or other person performing an expert review or similar analysis for the Board or (ii) transcripts of any deposition taken or affidavit or statement obtained by Board counsel in preparation for or anticipation of a hearing held pursuant to this Article but not admitted into evidence at the hearing.
(b1)
When the Board receives a complaint regarding a licensee's care of a patient, the Board shall determine whether there is reasonable cause to believe that a licensee has violated a statute or rule governing the practice of optometry. In making such determination, the Board shall provide the licensee with a copy of the complaint and ask for a response. If providing a copy of the complaint identifies an anonymous complainant or compromises the integrity of an investigation, the Board shall provide the licensee with a summary of all substantial elements of the complaint. Upon written request of a patient, the Board may provide the patient a licensee's written response to a complaint filed by the patient with the Board regarding the patient's care. Upon written request of a complainant, who is not the patient but is authorized by State and federal law to receive protected health information about the patient, the Board may provide the complainant a licensee's written response to a complaint filed with the Board regarding the patient's care.
(b2)
If information in the possession of the Board, its employees, or agents indicates that a crime may have been committed, the Board may report the information to the appropriate law enforcement agency or district attorney of the district in which the offense was committed.
(b3)
The Board shall cooperate with and assist a law enforcement agency or district attorney conducting a criminal investigation or prosecution of a licensee by providing information that is relevant to the criminal investigation or prosecution to the investigating agency or district attorney. Information disclosed by the Board to an investigative agency or district attorney remains confidential and may not be disclosed by the investigating agency except as necessary to further the investigation.

(b4)
All persons licensed under this Article shall self‑report to the Board within 30 days of arrest or indictment any of the following:

(1)
Any felony arrest or indictment.

(2)
Any arrest for driving while impaired or driving under the influence.

(3)
Any arrest or indictment for the possession, use, or sale of any controlled substance.
(c)
The Board, its members, attorneys, and staff may release confidential or nonpublic information to any health care licensure board in this State or another state or authorized Department of Health and Human Services personnel with enforcement or investigative responsibilities about (i) the issuance, denial, annulment, suspension, revocation, or other public disciplinary action taken concerning a license, (ii) the voluntary surrender to the Board of a license by a licensee, including the reasons for the action, or (iii) any disciplinary action taken by the Board. The Board shall notify the licensee in writing within 60 days after the information is transmitted. A summary of the information that is being transmitted shall be furnished to the licensee. If the licensee requests in writing within 30 days after being notified that the information has been transmitted, the licensee shall be furnished a copy of all information transmitted but shall be liable for the reasonable expense of the copies. The notice or copies of the information shall not be provided if the information relates to an ongoing criminal investigation by any law enforcement agency or authorized Department of Health and Human Services personnel with enforcement or investigative responsibilities."
SECTION 2.  Article 6 of Chapter 90 of the General Statutes is amended by adding a new section to read:

"§ 90‑121.6.  Reporting and publication of judgments, awards, payments, and settlements.
(a)
All optometrists licensed or applying for licensure by the Board shall report to the Board:

(1)
All medical malpractice judgments or awards affecting or involving the optometrist.

(2)
All settlements in the amount of seventy‑five thousand dollars ($75,000) or more related to an incident of alleged medical malpractice affecting or involving the optometrist where the settlement occurred on or after May 1, 2008.

(3)
All settlements in the aggregate amount of seventy‑five thousand dollars ($75,000) or more related to any one incident of alleged medical malpractice affecting or involving the optometrist not already reported pursuant to subdivision (2) of this subsection where, instead of a single payment of seventy‑five thousand dollars ($75,000) or more occurring on or after May 1, 2008, there is a series of payments made to the same claimant which, in the aggregate, equal or exceed seventy‑five thousand dollars ($75,000).

(b)
The report required under subsection (a) of this section shall contain the following information:

(1)
The date of the judgment, award, payment, or settlement.

(2)
The city, state, and country in which the incident occurred that resulted in the judgment, award, payment, or settlement.

(3)
The date the incident occurred that resulted in the judgment, award, payment, or settlement.

(c)
The Board shall publish on the Board's Web site or other publication information collected under this section. The Board shall publish this information for seven years from the date of the judgment, award, payment, or settlement. The Board shall not release or publish individually identifiable numeric values of the reported judgment, award, payment, or settlement. The Board shall not release or publish the identity of the patient associated with the judgment, award, payment, or settlement. The Board shall allow the optometrist to publish a statement explaining the circumstances that led to the judgment, award, payment, or settlement, and whether the case is under appeal. The Board shall ensure these statements:

(1)
Conform to the ethics of optometry.

(2)
Not contain individually identifiable numeric values of the judgment, award, payment, or settlement.

(3)
Not contain information that would disclose the patient's identity.

(d)
The term "settlement" for the purpose of this section includes a payment made from personal funds, a payment by a third party on behalf of the optometrist, or a payment from any other source of funds.

(e)
Nothing in this section shall limit the Board from collecting information needed to administer this Article."

SECTION 3.  Chapter 45A of the General Statutes is amended by adding the following new section to read:

"§ 45A‑9.  Interest on settlement agent's real estate trust and escrow accounts.

(a)
A settlement agent who maintains a trust or escrow account for purposes of receiving and disbursing closing funds and loan funds shall pay any interest earned on funds held in those accounts to the North Carolina State Bar to be used for the purposes authorized by the North Carolina State Bar under the Interest on Lawyers' Trust Account Program.

(b)
The North Carolina State Bar shall adopt rules for the collection and disbursement of funds required to be paid to the North Carolina State Bar under subsection (a) of this section."

SECTION 4.  G.S. 84‑8 reads as rewritten:

"§ 84‑8.  Punishment for violations.
(a)
Any person, corporation, or association of persons violating any of the provisions of G.S. 84‑4 through G.S. 84‑6 or G.S. 84‑9 shall be guilty of a Class 1 misdemeanor.

(b)
No person shall be entitled to collect any fee for services performed in violation of G.S. 84‑4 through G.S. 84‑6, G.S. 84‑9, or G.S. 84‑10.1.






"

SECTION 5.  Article 1 of Chapter 84 of the General Statutes is amended by adding a new section to read:

"§ 84‑7.1.  Legal clinics of law schools and certain law students and lawyers excepted.
The provisions of G.S. 84‑4 through G.S. 84‑6 shall not apply to any of the following:

(1)
Any law school conducting a legal clinic and receiving as its clientage only those persons unable financially to compensate for legal advice or services rendered and any law student permitted by the North Carolina State Bar to act as a legal intern in such a legal clinic.

(2)
Any law student permitted by the North Carolina State Bar to act as a legal intern for a federal, State, or local government agency.

(3)
Any lawyer licensed by another state and permitted by the North Carolina State Bar to represent indigent clients on a pro bono basis under the supervision of active members employed by nonprofit corporations qualified to render legal services pursuant to G.S. 84‑5.1. This provision does not apply to a lawyer whose license has been suspended or revoked in any state."
SECTION 6.  G.S. 84‑10 is repealed.

SECTION 7.  Article 1 of Chapter 84 of the General Statutes is amended by adding a new section to read:

"§ 84‑10.1.  Private cause of action for the unauthorized practice of law.

If any person knowingly violates any of the provisions of G.S. 84‑4 through G.S. 84‑6 or G.S. 84‑9, fraudulently holds himself or herself out as a North Carolina certified paralegal by use of the designations set forth in G.S. 84‑37(a), or knowingly aids and abets another person to commit the unauthorized practice of law, in addition to any other liability imposed pursuant to this Chapter or any other applicable law, any person who is damaged by the unlawful acts set out in this section shall be entitled to maintain a private cause of action to recover damages and reasonable attorneys' fees."
SECTION 8.  G.S. 84‑21 reads as rewritten:

"§ 84‑21.  Organization of Council; publication of rules, regulations and bylaws.

(a)
The Council shall adopt the rules pursuant to G.S. 45A‑9.
(b)
The rules and regulations adopted by the Council under this Article may be amended by the Council from time to time in any manner not inconsistent with this Article. Copies of all rules and regulations and of all amendments adopted by the Council shall be certified to the Chief Justice of the Supreme Court of North Carolina, entered by the North Carolina Supreme Court upon its minutes, and published in the next ensuing number of the North Carolina Reports and in the North Carolina Administrative Code: Provided, that the court may decline to have so entered upon its minutes any rules, regulations and amendments which in the opinion of the Chief Justice are inconsistent with this Article."

SECTION 9.  Section 7 of this act becomes effective October 1, 2011. Sections 3 and 8 of this act become effective January 1, 2012.  Sections 4, 5, and 6 of this act become effective December 1, 2011, and apply to offenses committed on or after that date.  The remainder of this act is effective when it becomes law.

In the General Assembly read three times and ratified this the 17th day of June, 2011.


s/
 Walter H. Dalton


 President of the Senate


s/
 Thom Tillis


 Speaker of the House of Representatives


s/
 Beverly E. Perdue


 Governor

Approved 11:39 a.m. this 27th day of June, 2011

SESSION LAW 2011-350

SENATE BILL 487

AN ACT authorizing attorneys licensed in this state to deposit disputed earnest money with the clerk of superior court.

The General Assembly of North Carolina enacts:

SECTION 1.  G.S. 93A‑12 reads as rewritten:

"§ 93A‑12.  Disputed monies.

(a)
A real estate broker licensed under this Chapter or an attorney licensed to practice law in this State may deposit with the clerk of court in accordance with this section monies, other than a residential security deposit, the ownership of which are in dispute and that the real estate broker or attorney received while acting in a fiduciary capacity.

(b)
The disputed monies shall be deposited with the clerk of court in the county in which the property for which the disputed monies are being held is located. At the time of depositing the disputed monies, the real estate broker or attorney shall certify to the clerk of court that the persons who are claiming ownership of the disputed monies have been notified in accordance with subsection (c) of this section that the disputed monies are to be deposited with the clerk of court and that the persons may initiate a special proceeding with the clerk of court to recover the disputed monies.

…

(d)
A real estate broker or attorney shall not deposit disputed monies with the clerk of court until 90 days following notification of the persons claiming ownership of the disputed monies.

…."

SECTION 2.  This act becomes effective October 1, 2011.

In the General Assembly read three times and ratified this the 17th day of June, 2011.


s/
 Walter H. Dalton


 President of the Senate


s/
 Thom Tillis


 Speaker of the House of Representatives


s/
 Beverly E. Perdue


 Governor

Approved 12:07 p.m. this 27th day of June, 2011
SESSION LAW 2011-351

SENATE BILL 519

AN ACT to allow that a contract to convey real estate may be registered by registering a memorandum of contract and to require that deeds and deeds of trust prepared in other states and presented for registration to the register of deeds of any county in this state shall bear an entry showing the name of either the person or law firm who drafted the instrument.

The General Assembly of North Carolina enacts:

SECTION 1.  Article 8 of Chapter 47 of the General Statutes is amended by adding a new section to read as follows:

"§ 47‑119.1.  Form of memorandum for contract to purchase real estate.
A contract to convey real estate may be registered by registering a memorandum thereof which shall set forth all of the following:

(1)
The names of the parties thereto.

(2)
A description of the property which is subject to the contract.

(3)
The expiration date of the contract.

(4)
Reference sufficient to identify the complete agreement between the parties.

The memorandum may be in substantially the following form: 

NORTH CAROLINA

__________________  COUNTY
_____________________________

(Name and address of person contracting to sell real estate)

and 

_______________________________________________

(Name and address of person contracting to purchase real estate)

have entered into a contract to sell and purchase the following property:

____________________________________________________________________

(Here describe property)

This contract provides for a closing date of the _____day of _______, ________.

The provisions set forth in a written contract to convey real estate between the parties dated the day of ________________, __________, are hereby incorporated in this memorandum.


Witness our hand(s) and seal(s) this _______ day of ______________, ______













(Seal)













(Seal)

[Acknowledgement notarial certificate by all parties, as provided by applicable law in order to register in the office of the register of deeds of the county in which the property is located.]

The titles of the contract and the parties thereto, as contained in the original written contract, may be substituted in lieu of the above references."

SECTION 2.  G.S. 47‑120 reads as rewritten:

"§ 47‑120.  Memorandum as notice.

Such memorandum of a lease, an option to purchase real estate, or a contract to convey real estate as proposed by G.S. 47‑118, 47‑119, or 47‑119.1 when executed, acknowledged, delivered and registered as required by law, shall be as good and sufficient notice, and have the same force and effect as if the written lease, option to purchase real estate, or contract to convey had been registered in its entirety. However, it shall be conclusively presumed that the conditions of any contract to purchase that is the subject of a recorded memorandum under this section have been complied with or have expired and are no longer enforceable as against creditors or purchasers for valuable consideration who have recorded their interests after the memorandum from and after the expiration of 60 days from whichever of the following events occurs first:

(1)
The closing date stated in the memorandum, or any recorded extension or renewal of the memorandum, signed by the parties and acknowledged before an officer authorized to take acknowledgements.

(2)
The date when the conditions of the contract to convey, including payment of the last installment of earnest money or balance of purchase price (other than a purchase money note or deed of trust), and delivery of the deed from the seller to buyer were required by the terms of the recorded memorandum to have been performed, or the date of any recorded extension or renewal thereof signed by the parties and acknowledged before an officer authorized to take acknowledgements."

SECTION 3.  G.S. 47‑17.1 reads as rewritten:

"§ 47‑17.1.  Documents registered or ordered to be registered in certain counties to designate draftsman; exceptions.

The register of deeds of any county in North Carolina shall not accept for registration, nor shall any judge order registration pursuant to G.S. 47‑14, of any deeds or deeds of trust, executed after January 1, 1980, unless the first page of the deeds or deeds of trust  bears an entry showing the name of either the person or law firm who drafted the instrument."

SECTION 4.  This act is effective when it becomes law. Sections 2 and 3 of this act apply to all memoranda of contracts to purchase real estate recorded prior to and on or after the date this act becomes effective.

In the General Assembly read three times and ratified this the 17th day of June, 2011.


s/
 Walter H. Dalton


 President of the Senate


s/
 Thom Tillis


 Speaker of the House of Representatives


s/
 Beverly E. Perdue


 Governor

Approved 12:09 p.m. this 27th day of June, 2011

SESSION LAW 2011-352

SENATE BILL 537

AN ACT to increase the in rem foreclosure fee.

The General Assembly of North Carolina enacts:

SECTION 1.  G.S. 105‑375 reads as rewritten:

"§ 105‑375.  In rem method of foreclosure.

…

(c)
Notice to Taxpayer and Others. –

(1)
Notice required. – The tax collector filing the certificate provided for in subsection (b) of this section, shall, at least 30 days prior to docketing the judgment, send notice of the tax lien foreclosure to the taxpayer, as defined in G.S. 105‑273(17), at the taxpayer's last known address, and to all lienholders of record who have a lien against the taxpayer (including any liens referred to in the conveyance of the property to the taxpayer).

(2)
Contents of notice. – All notice required by this subsection shall state that a judgment will be docketed and the proposed date of the docketing, that execution will be issued as provided by law, a brief description of the real property affected, and that the lien may be satisfied prior to judgment being entered.

(3)
Service of notice. – The notice required by this subsection shall be sent to the taxpayer by registered or certified mail, return receipt requested.

(4)
Additional efforts may be required. – If within 10 days following the mailing of the notice, a return receipt has not been received by the tax collector indicating receipt of the notice, then the tax collector shall do both of the following:

a.
Make reasonable efforts to locate and notify the taxpayer and all lienholders of record prior to the docketing of the judgment and the issuance of the execution. Reasonable efforts may include posting the notice in a conspicuous place on the property, or, if the property has an address to which mail may be delivered, mailing the notice by first‑class mail to the attention of the occupant.

b.
Have a notice published in a newspaper of general circulation in the county once a week for two consecutive weeks directed to, and naming, all unnotified lienholders and the taxpayer that a judgment will be docketed against the taxpayer.

(5)
Costs of notice added to lien. – All costs of mailing and publication, plus a charge of two hundred fifty dollars ($250.00) to defray administrative costs, shall be added to the amount of taxes that are a lien on the real property and shall be paid by the taxpayer to the taxing unit at the time the taxes are collected or the property is sold..…"

SECTION 2.  This act becomes effective July 1, 2011, and applies to in rem foreclosure proceedings commenced on or after that date.

In the General Assembly read three times and ratified this the 18th day of June, 2011.


s/
 Philip E. Berger


 President Pro Tempore of the Senate


s/
 Thom Tillis


 Speaker of the House of Representatives


s/
 Beverly E. Perdue


 Governor

Approved 12:11 p.m. this 27th day of June, 2011

HOUSE BILL 489 

Committee Substitute Favorable 5/25/11

Short Title: Mechanics Lien and Bond Law Changes. (Public) Sponsors: Referred to: March 29, 2011 

A BILL TO BE ENTITLED:  AN ACT AUTHORIZING THE LEGISLATIVE RESEARCH COMMISSION TO STUDY  NORTH CAROLINA'S MECHANICS' LIEN AND BOND LAWS. 

The General Assembly of North Carolina enacts:  

SECTION 1. The Legislative Research Commission may study North Carolina's  mechanics' lien and bond laws and may make recommendations on ways to modernize and improve those laws and may propose legislation for consideration by the 2011 General Assembly, 2012 Regular Session, and the 2013 General Assembly. In its study, the Commission may consider all of the following:  

(1) Hidden mechanics' liens and requiring the filing and posting of Notices of Commencement and Notices to Owners as a means of preventing them.  

(2) Protecting general contractors from incurring double liability under payment bonds on public projects by requiring subcontractors to serve the contractor with notice that they are furnishing labor or materials on a project.  

(3) Protecting subcontractors and addressing bankruptcy court rulings that prevent subcontractors from perfecting and enforcing mechanics' liens after a bankruptcy is filed.  

(4) Ensuring that extremely small mechanics' liens do not hold up much larger pay applications. 

(5) Addressing any concerns produced by the Business Court's decision in Wachovia v. Superior Construction, under which a partial lien waiver could act to waive a contractor's first date of furnishing.  

(6) Addressing the current Notice of Contract problem created when a general contractor is hired to perform work on a project either directly or as a replacement contractor more than days after the building permit is issued.  

(7) Creating standard statutory forms for partial and final lien waivers. 

(8) Providing all contractors who furnish work on a project and comply with applicable statutory requirements the same mechanics' lien priority date.  

(9) Providing a savings clause for contractors who fail to timely file and serve their Notice to Owner within 30 days from the first date of furnishing.  

(10) Providing a residential carve-out for owner-builder projects involving one-to-four-unit residential structures.  

(11) Any other issues the Commission considers relevant to this topic.  

SECTION 2. The Legislative Research Commission may make an interim report to the 2011 General Assembly, 2012 Regular Session, and shall make its final report to the 2013 General Assembly. 

SECTION 3. This act is effective when it becomes law.
HOUSE BILL 489
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March 29, 2011

A BILL TO BE ENTITLED

AN ACT to make various amendments to north carolina's mechanics lien and bond laws.
The General Assembly of North Carolina enacts:

SECTION 1.  G.S. 44A‑7 reads as rewritten:

"§ 44A‑7.  Definitions.

Unless the context otherwise requires in this Article:requires, the following definitions apply in this Article:
(1)        Contractor. – A person who contracts with an owner to improve real property.
(2)        First tier subcontractor. – A person who contracts with a contractor to improve real property.
(1)(3)   "Improve" means to Improve. – To build, effect, alter, repair, or demolish any improvement upon, connected with, or on or beneath the surface of any real property, or to excavate, clear, grade, fill or landscape any real property, or to construct driveways and private roadways, or to furnish materials, including trees and shrubbery, for any of such purposes, or to perform any labor upon such improvements, and shall also mean and include any design or other professional or skilled services furnished by architects, engineers, land surveyors and landscape architects registered under Chapter 83A, 89A or 89C of the General Statutes, off‑site design, fabrication, and related labor and materials in connection with noncommodity prefabricated materials, products systems, or equipment customized for the use and benefit of improving particular real property whether delivered to the real property or not, and rental of equipment directly utilized on the real property in making the improvement.

(2)(4)   "Improvement" means all Improvement. – All or any part of any building, structure, erection, alteration, demolition, excavation, clearing, grading, filling, or landscaping, including trees and shrubbery, driveways, and private roadways, on real property.

(5)        Obligor. – An owner, contractor, or subcontractor in any tier who owes money to another as a result of the other's partial or total performance of a contract to improve real property.
(3)(6)   An "owner" is a Owner. – A person who has an interest in the real property improved and for whom an improvement is made and who ordered the improvement to be made. "Owner" includes successors in interest of the owner and agents of the owner acting within their authority.

(4)(7)   "Real property" means the Real property. – The real estate that is improved, including lands, leaseholds, tenements and hereditaments, and improvements placed thereon.

(8)        Second tier subcontractor. – A person who contracts with a first tier subcontractor to improve real property.
(9)        Third tier subcontractor. – A person who contracts with a second tier subcontractor to improve real property."

SECTION 2.  Article 2 of Chapter 44A of the General Statutes is amended by adding three new sections to read:

"§ 44A‑9.1.  Notice of commencement.
(a)        Filing of Notice of Commencement Required. – Prior to commencing to improve any real property, or recommencing completion of any improvement after default or abandonment, an owner, the owner's authorized agent, or a contractor acting pursuant to subdivision (g)(1) of this section, shall file a notice of commencement with the clerk of the superior court for each county in which any part of the real property is located and shall comply with the requirements of subsection (c) of this section. A notice of commencement is:
(1)        Required regardless of whether or not a payment bond has been given.
(2)        Effective upon the filing of the notice.
(3)        Required to be filed for each contractor with whom an owner contracts.
(b)        Indexing of Notices of Commencement. – The clerk of court shall index a notice of commencement received pursuant to subsection (a) of this section under the name of the owner of the real property listed on the notice of commencement and shall also cross index the notice of commencement under the name of the contractor.
(c)        Posting and Distribution Requirements. –
(1)        If a permit is required to be posted for a particular project, the owner or a contractor acting pursuant to subdivision (g)(1) of this section shall post adjacent to the permit on the real property being improved one of the following:
a.         A copy of the notice of commencement containing the clerk of superior court's stamp showing the date on which it was filed. 
b.         A notarized statement that the notice of commencement has been filed along with a copy of the notice.
(2)        A contractor shall maintain at the project location multiple copies of the filed notice of commencement and shall distribute a copy to any laborer, subcontractor, or supplier within five days of a request for one. 
(d)        Contents of Notice of Commencement. – A notice of commencement required by subsection (a) of this section shall contain all of the following information: 
(1)        A description sufficient for identification of the real property to be improved. The description shall include the legal description of the real property, which can be by reference to the recorded deed, and shall also include the street address and tax identification number of the real property if available or, if there is no street address available, such additional information as will describe the physical location of the real property to be improved. 
(2)        A general description of the improvement. 
(3)        The name and address of the owner, the owner's interest in the site of the improvement, and the name and address of the fee simple titleholder, if other than the owner. 
(4)        The name and address of the contractor. 
(5)        The signature of the owner or contractor.
(e)        Form of Notice of Commencement. – A notice of commencement shall be in substantially the following form: 
 

Tax Identification No. of Real Property____________
 

NOTICE OF COMMENCEMENT
 

State of______________ 
 

County of____________ 
 

The undersigned hereby gives notice that improvement will be made to certain real property, and, in accordance with Chapter 44A of the General Statutes, the following information is provided in this Notice of Commencement. 
1. Description of real property:  (legal description of the real property and tax identification number and street address if available) ______________. 
2. General description of improvement:___________. 
3. Owner information:_________________. 
a. Name and address:__________________. 
b. Interest in property:_________________. 
c. Name and address of fee simple titleholder (if other than Owner):____________. 
4. Contractor information: 
a. Name and address: __________________. 
b. Contractor's phone number:____________. 
 

WARNING TO OWNER: A NOTICE OF COMMENCEMENT MUST BE FILED AND POSTED ON THE JOB SITE BEFORE THE FIRST INSPECTION. IF YOU INTEND TO OBTAIN FINANCING, CONSULT WITH YOUR LENDER OR AN ATTORNEY BEFORE COMMENCING WORK OR FILING YOUR NOTICE OF COMMENCEMENT. 
 

_____________________
Owner or Owner's Authorized Officer/Director/Partner/Manager or Contractor 
 

_____________________
Signatory's Title/Office  
 

Sworn to and subscribed before me this _____ day of _____,_____.
 

_________________________________
Notary Public                                             (SEAL)
My commission expires:_____________                   
 

(f)         Filing Notice Does Not Create Lien. – The filing of a notice of commencement pursuant to subsection (a) of this section does not constitute a lien, cloud, or encumbrance on real property but shall constitute constructive notice that claims of lien on real property under this Part may be filed and may take priority as provided in G.S. 44A‑10. The posting of a copy of a notice of commencement in accordance with subsection (c) of this section shall not constitute a lien, cloud, or encumbrance on real property nor actual or constructive notice of any of these.
(g)        Effect of Failure to File Notice. – If an owner or the owner's authorized agent fails to file a notice of commencement in accordance with subsection (a) of this section: 
(1)        If the owner refuses to file the notice of commencement after a demand by a contractor, the contractor may perform any of the functions authorized or required of an owner under this section, including completing, filing, posting copies of, and amending a notice of commencement. A contractor acting pursuant to this subdivision shall serve the owner with a copy of a notice of commencement by hand delivery or certified mail, return receipt requested, within 10 days of filing.
(2)        Notwithstanding any contractual provisions to the contrary, the contractor and any subcontractors are excused from commencing to perform their contractual obligations until the owner or a contractor has filed and posted a notice of commencement in accordance with the requirements of subsection (a) of this section.
(h)        Amendment of Notice of Commencement. – A notice of commencement may be amended to change erroneous information in the original notice, or to add information that was omitted from the original notice, by filing an amended notice of commencement with the clerk of superior court. The amended notice shall be identified as an amended notice of commencement and must be given the same file number as the original notice of commencement by the clerk of superior court. An owner or a contractor may amend a notice of commencement under this section, but an owner shall not amend a notice filed by a contractor and vice versa. A copy of an amended notice must be served by the owner upon the contractor, or by the contractor upon the owner, and service shall be by any manner authorized by G.S. 44A‑19(d). An amendment that changes a contractor shall not be filed pursuant to this subsection. A change in contractor shall be accomplished only by filing a new notice of commencement in accordance with the requirements of subsection (a) of this section. 
"§ 44A‑9.2.  Requirements of permit issuing agencies.
(a)        Statement Required on Permit Card. – When a person applies for a permit that is required to be posted for a particular improvement project, the authority issuing the permit shall do both of the following: 
(1)        Print on the face of each issued permit card in no less than 14‑point, capitalized, boldfaced type, the following: 'WARNING TO OWNER AND CONTRACTOR: A NOTICE OF COMMENCEMENT MUST BE FILED AND POSTED ON THE JOB SITE BEFORE THE FIRST INSPECTION.'
(2)        Furnish to the applicant two or more copies of a notice of commencement form that conforms with the requirements of G.S. 44A‑9.1. 
(b)        Receipt of Notice of Commencement a Prerequisite for Inspections. – The issuing authority may not perform or approve any inspection related to the project until the applicant files by mail, facsimile, hand delivery, or any other means with the issuing authority a copy of the notice of commencement filed pursuant to G.S. 44A‑9.1 containing the clerk of superior court's stamp showing the date on which it was filed. The issuing authority shall verify that the name and address of the owner, the name of the contractor, and the location or address of the property being improved which is contained in the notice of commencement is consistent with the information provided in the permit application. The issuing authority shall provide the information on the notice of commencement to any person upon request. 
(c)        Section Does Not Require Action Prior to Permit Issuance. – This section does not require the filing of a notice of commencement prior to the issuance of a permit. 
(d)        Exceptions. – If a local government requires a separate permit or inspection for installation of temporary electrical service or other temporary utility service, land clearing, or other preliminary site work, that permit may be issued or that inspection may be conducted without providing the issuing authority with a copy of the notice of commencement. 
(e)        No Liability. – A permit issuing authority is not liable in any civil action for the failure to verify that a notice of commencement has been filed as required by subsection (b) of this section. 
"§ 44A‑9.3.  Owner built projects for one to four residential units.
(a)        Notice of Owner Built Project Required. – Prior to commencing to improve any real property, or recommencing completion of any improvement after default or abandonment, an owner shall file a notice of owner built project with the clerk of superior court for each county in which any part of the real property is located if both of the following are true:
(1)        The owner is acting as the general contractor on the project as reflected by the building permit, by contracting directly with the parties that are providing the labor and materials for the project.
(2)        The project involves the construction of a residence designed to be occupied by one to four families.
(b)        Indexing of Notices of Owner Built Project. – The clerk of court shall index a notice of owner built project received pursuant to subsection (a) of this section under the name of the owner of the real property listed on the notice of owner built project.
(c)        Posting and Distribution Requirements. – 
(1)        If a permit is required to be posted for a particular project, the owner shall post adjacent to the permit on the real property being improved one of the following:
a.         A copy of the notice of owner built project containing the clerk of superior court's stamp showing the date on which it was filed.
b.         A notarized statement that the notice of owner built project has been filed along with a copy of the notice. 
(2)        The owner shall maintain at the location of the project multiple copies of the filed notice of owner built project and shall distribute a copy to any laborer, subcontractor, or supplier within five days of a request for one. 
(d)        Owner Not Required to File Notice of Commencement. – Notwithstanding G.S. 44A‑9.1, for projects subject to this section, the owner shall not be required to file a notice of commencement for a contract entered into by the owner for the provision of labor or materials on any portion of the project.
(e)        Contractor May File Notice of Commencement. – For projects subject to this section, any party contracting directly with the owner of the real property on a project may file a notice of commencement using the same docket file number as the owner's notice of owner built project before commencing work on the project, and failure to do so shall, notwithstanding G.S. 44A‑10, result in their claim of lien on real property taking priority from the date they file their claim of lien on real property, and any subcontractors of such a party's claim of lien on real property shall take priority from the date they file their notice to owner.
(f)         Contents of Notice of Owner Built Project. – A notice of owner built project required by subsection (a) of this section shall contain all of the following information:
(1)        A description sufficient for identification of the real property to be improved. The description shall include the legal description of the real property, which can be by reference to the recorded deed, and also should include the street address and tax identification number of the real property if available or, if there is no street address available, such additional information as will describe the physical location of the real property to be improved. 
(2)        A general description of the improvement. 
(3)        The name and address of the owner, the owner's interest in the site of the improvement, and the name and address of the fee simple titleholder, if other than such owner. 
(g)        A notice of owner built project must be in substantially the following form: 
 

Tax Identification No._____
 

NOTICE OF OWNER BUILT PROJECT
(for use when the Owner of the Real Property is also the General Contractor)
 

State of_______________ 
 

County of_____________ 
 

The undersigned hereby gives notice that improvement will be made to certain real property, and, in accordance with Chapter 44A of the General Statutes, the following information is provided in this Notice of Owner Built Project. 
1. Description of real property:  (legal description of the real property and street address if available) _________________________. 
2. General description of improvement:_____. 
3. Owner information:___________________. 
a. Name and address:____________________. 
b. Interest in property:___________________. 
c. Name and address of fee simple titleholder (if other than Owner):_____. 
 

WARNING TO OWNER: A NOTICE OF OWNER BUILT PROJECT MUST BE FILED AND POSTED ON THE JOB SITE BEFORE COMMENCEMENT OF CONSTRUCTION. IF YOU INTEND TO OBTAIN FINANCING, CONSULT WITH YOUR LENDER OR AN ATTORNEY BEFORE COMMENCING WORK OR FILING YOUR NOTICE OF OWNER BUILT PROJECT. 
 

_____________________
Signature of Owner 
 

_____________________
Signatory's Title/Office  
 

Sworn to and subscribed before me this _____ day of _____,_____.
 

_________________________________
Notary Public                                             (SEAL)
My commission expires:_____________                   
 

(h)        Notice Is Effective Upon Filing. –  A notice of owner built project is effective upon the filing of the notice with the clerk of superior court. 
(i)         Owner Signature Required. – The owner must sign a notice of owner built project, and no one else may be permitted to sign in his or her stead. 
(j)         Filing Notice Does Not Create Lien. – The filing of a notice of owner built project pursuant to subsection (a) of this section does not constitute a lien, cloud, or encumbrance on real property but shall constitute constructive notice that notices of commencement may be filed and that claims of lien on real property under this Part may be filed and may take priority as provided in G.S. 44A‑10. The posting of a copy does not constitute a lien, cloud, or encumbrance on real property nor actual or constructive notice of any of them. 
(k)        Amendment of Notice of Owner Built Project. – A notice of owner built project may be amended to change erroneous information in the original notice or add information that was omitted from the original notice. The amended notice shall be identified as an amended notice of owner built project and must be given the same file number as the original notice of owner built project at the clerk of the superior court's office, and a copy of the amended notice must be served by the owner upon each claimant who serves notice to owner or files a notice of commencement before or within 30 days after the date the amended notice is filed, and service shall be by any manner authorized by G.S. 44A‑19(d). 
(l)         Effect of Owner's Failure to File Notice. – If an owner or the owner's authorized agent fails to file a notice of owner built project in accordance with subsection (a) of this section: 
(1)        The owner shall lose any defense of failure to serve a notice to owner or notice of claim of lien on funds in any litigation.
(2)        Until the owner has filed and posted a notice of owner built project, a contractor or subcontractor is excused from commencing to perform contractual obligations, any provisions of the construction contracts to the contrary notwithstanding."

SECTION 3.  G.S. 44A‑10 reads as rewritten:

"§ 44A‑10.  Effective date of claim of lien on real property.

(a)        A claim of lien on real property granted by this Article shall relate to and take effect from the time of the first furnishing of labor or materials at the site of the improvement by the person claiming the claim of lien on real property.the earlier of (i) the time that the claimant files its claim of lien on real property with the clerk of superior court; (ii) the time that a notice of commencement is filed with the clerk of superior court; or (iii) for a first, second, or third tier subcontractor, the date of filing its notice to owner if there has been no notice of commencement previously filed for the contractor through which the subcontractor has provided labor and materials for the improvement of the property. In the event there are insufficient proceeds to satisfy all claims of lien on real property, claims of lien shall be satisfied as follows:
(1)        Claims of lien on real property shall be satisfied in full by the priority of their effective dates.
(2)        Claims of lien on real property with the same effective date shall be satisfied on a pro rata basis with the other claims of lien on real property with the same effective date. 
(b)        If a notice of commencement or notice to owner is filed no more than five days before the date that a deed or deed of trust is recorded for the same property, all claims of lien on real property which would otherwise relate back to the date and time of the filing of the notice of commencement are conclusively presumed to be inferior in time and right to the rights created by the deed or deed of trust unless a contrary intention is expressed within the terms of the deed or deed of trust."

SECTION 4.  G.S. 44A‑12 reads as rewritten:

"§ 44A‑12.  Filing claim of lien on real property.

(a)        Place of Filing. – All claims of lien on real property must be filed in the office of the clerk of superior court in each county where the real property subject to the claim of lien on real property is located. The clerk of superior court shall note the claim of lien on real property on the judgment docket and index the same under the name of the record owner of the real property at the time the claim of lien on real property is filed. An additional copy of the claim of lien on real property may also be filed with any receiver, referee in bankruptcy or assignee for benefit of creditors who obtains legal authority over the real property.

(b)        Time of Filing. – Claims of lien on real property may be filed at any time after the maturity of the obligation secured thereby but not later than 120 days after the last furnishing of labor or materials at the site of the improvement by the person claiming the lien.

(c)        Contents of Claim of Lien on Real Property to Be Filed. – All claims of lien on real property must be filed using a form substantially as follows:

 

CLAIM OF LIEN ON REAL PROPERTY

 

(1)        Name and address of the person claiming the claim of lien on real property:

(2)        Name and address of the record owner of the real property claimed to be subject to the claim of lien on real property at the time the claim of lien on real property is filed:

(3)        Description of the real property upon which the claim of lien on real property is claimed: (Street address, tax lot and block number, reference to recorded instrument, or any other description of real property is sufficient, whether or not it is specific, if it reasonably identifies what is described.)

(4)        Name and address of the person with whom the claimant contracted for the furnishing of labor or materials:

(5)        Date upon which labor or materials were first furnished upon said property by the claimant:
(5a)      Date upon which labor or materials were last furnished upon said property by the claimant:

(5b)      SUBCONTRACTORS ONLY:  Date upon which lien claimant filed its notice to owner with the clerk of court if such notice has been previously filed.
(6)        General description of the labor performed or materials furnished and the amount claimed therefor:

__________________________

Lien Claimant

Filed this ____ day of ____, ____

_________________________________________________________

Clerk of Superior Court

A general description of the labor performed or materials furnished is sufficient. It is not necessary for lien claimant to file an itemized list of materials or a detailed statement of labor performed.

(d)        No Amendment of Claim of Lien on Real Property. – A claim of lien on real property may not be amended. A claim of lien on real property may be cancelled by a claimant or the claimant's authorized agent or attorney and a new claim of lien on real property substituted therefor within the time herein provided for original filing.

(e)        Notice of Assignment of Claim of Lien on Real Property. – When a claim of lien on real property has been filed, it may be assigned of record by the lien claimant in a writing filed with the clerk of superior court who shall note the assignment in the margin of the judgment docket containing the claim of lien on real property. Thereafter the assignee becomes the lien claimant of record.

(f)         Waiver of Right to File, Serve, or Claim Liens as Consideration for Contract Against Public Policy. Liens. – 

(1)        An agreement to waive the right to file a claim of lien on real property granted under this Part, or an agreement to waive the right to serve a notice of claim of lien upon funds granted under Part 2 of this Article, which agreement is in anticipation of and in consideration for the awarding of any contract, either expressed or implied, for the making of an improvement upon real property under this Article is against public policy and is unenforceable. This section does not prohibit subordination or release of a lien granted under this Part or Part 2 of this Article.

(2)        Lien waivers denoted as "partial" lien waivers shall not alter or waive the lien claimant's effective date created by the filing of a notice of commencement, a notice to owner, or by the prior filing of a claim of lien on real property. The sole manner of altering or waiving the effective date is by the lien claimant's executing a document expressly denoted as a "final" lien waiver. 
(3)        Unless expressly stated on the lien waiver form, the lien waiver shall be construed to be conditional upon the lien claimant's actual receipt of the specified funds.
(4)        Lien waivers shall be substantially in the forms set forth below. Other forms may be used but, any substantive provisions that represent variations to the statutory forms affecting the lien rights created by this Article shall be unenforceable. 
(g)        Partial lien waivers shall be in substantially the following form:
 

PARTIAL LIEN WAIVER
 

The undersigned lien claimant, in consideration of the sum of $____(insert amount of payment)___, hereby waives and releases its lien and right to claim a lien for labor, services, or materials furnished through ___(insert date)____________to    (insert the name of your customer)   on the job of   (insert the name of the owner)   to the following property:
 

  (insert description of property)  
 

This waiver and release does not cover any labor, services, or materials furnished after the date specified above nor release claims for retention to become due at a later date nor any other claims expressly identified below:
 

Claims not released by this waiver:
 

_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
 

THIS WAIVER IS / IS NOT CONDITIONAL UPON LIEN CLAIMANT'S FUTURE RECEIPT OF THE FUNDS STATED ABOVE. (If no choice is indicated, this lien waiver shall be deemed to be conditional upon lien claimant's future receipt of the specified funds.)  Unless expressly excepted above, this waiver shall likewise apply to any payment bond issued for the benefit of lien claimant for its labor, materials, or services provided to improve the property. 
 

 

DATED: ___________________
 

(Lien Claimant)  
By:___________
 

(h)        Final lien waivers shall be in substantially the following form:
 

FINAL LIEN WAIVER
 

The undersigned lien claimant, in consideration of the final payment in the amount of $_______ hereby waives and releases its lien and right to claim a lien for labor, services, or materials furnished to   (insert the name of your customer)   on the job of   (insert the name of the owner) to the following described property:
 

  (description of property)  
 

This waiver and release does not cover any labor, services, or materials furnished after the date of this lien waiver. Lien claimant, however, does hereby release any and all claims of lien for labor, materials, or services provided on or before the date of this waiver, including, but not exclusively, any amounts that may be deemed retainage. This lien waiver further waives any priority that lien claimant may have as a result of previously filing a Notice to Owner as prescribed by G.S. 44A‑17.1. The only claims of lien for previously provided labor, services, or materials which are not hereby released are those claims expressly identified below:
 

Claims not released by this waiver:
 

_______________________________________________________________
_______________________________________________________________
_______________________________________________________________
 

THIS WAIVER IS / IS NOT CONDITIONAL UPON LIEN CLAIMANT'S FUTURE RECEIPT OF THE FUNDS STATED ABOVE. (If no choice is indicated, this lien waiver shall be deemed to be conditional upon lien claimant's future receipt of the specified funds.)  Unless expressly excepted above, this waiver shall likewise apply to any payment bond issued for the benefit of lien claimant for its labor, materials, or services provided to improve the property. 
 

 

 

DATED: ___________________
 

(Lien Claimant)  
By:   ___________________".

SECTION 5.  G.S. 44A‑17 is repealed.

SECTION 6.  Chapter 44A of the General Statutes is amended by adding a new section to read:

"§ 44A‑17.1.  Subcontractor's notice to owner.
(a)        As a prerequisite to asserting a claim of lien on real property under this Article,  all subcontractors must serve upon the owner of the real property, by the same means of service as described in G.S. 44A‑19(d), and file with the clerk of superior court in each county in which any part of the real property to be improved is located a written notice to owner setting forth all of the following information:
(1)        The name and address of the person serving and filing the notice to owner.
(2)        The name and address of the record owner of the real property at the time the notice to owner is filed.
(3)        A general description of the real property improved sufficient for identification of the real property.
(4)        The name and address of the contractor through which the claimant provided labor or materials.
(5)        The name and address of the person with whom they contracted for the improvement of real property.
(6)        The nature of the labor, materials, or work furnished or to be furnished to the real property. 
(b)        All notices to owner must be given using a form substantially as follows:
 

To:
_______ , Owner of real property.
            Name and Address
 

_______ , contractor.
            Name and Address
 

 

General description of real property where labor is to be performed or material furnished:
 

Name and address of the person with whom the undersigned subcontractor contracted for the improvement of real property:
 

Nature of the labor materials or work furnished or to be furnished by the undersigned to the real property:
 

The undersigned subcontractor gives this written Notice to Owner to the Owner of real property pursuant to North Carolina law and Chapter 44A of the General Statutes of North Carolina. This written Notice to Owner is not a Notice of Claim of Lien Upon Funds or a Claim of Lien on Real Property.
 

Dated: __________           __________________________________, Subcontractor
                                          _______________________________          
                                                      Address
 

(c)        A subcontractor more remote than the first tier subcontractor must also serve a copy of the notice to owner upon the contractor as a prerequisite to filing, perfecting, and enforcing a claim of lien on real property under this Article. 
(d)        The notice to owner must be served upon the owner and contractor by the same means of service as described in G.S. 44A‑19(d) before the subcontractor claimant commences, or not later than 30 days after the subcontractor claimant commences any furnishing of labor, materials, or equipment upon or for the real property. The notice to owner must also be filed in the office of the clerk of superior court in each county wherein the real property to be improved is located no later than 30 days after the subcontractor claimant commences any furnishing of labor, services, materials, or equipment upon or for the real property. If a notice of commencement has been filed, the notice to owner shall have the same record docket number of the notice of commencement and shall be filed along with the notice of commencement. The fee for filing the notice to owner with the clerk of superior court shall be the same as the fee for filing a claim of lien on real property. The notice to owner must be served and filed and does not give the subcontractor claimant serving the notice to owner any priority over other claimants under this Article. 
(e)        In the event the notice to owner is not filed and served by the subcontractor claimant as provided for in subsection (d) of this section within 30 days after the subcontractor claimant first commences any furnishing of labor, materials, or equipment, upon or for the real property being improved, subcontractor claimant may still file and serve a notice to owner as provided for in subsection (d) of this section. However, the subcontractor claimant's claim of lien on real property under this Article shall not include or act as a claim of lien on real property for the value of any unpaid labor, materials, or equipment furnished upon or for the real property more than 30 days prior to the filing and service of the notice to owner as provided for in subsection (d) of this section.
(f)         The serving and filing of a notice to owner does not constitute a claim of lien on real property, nor does it constitute a notice of claim of lien upon funds, but instead provides constructive notice that a claim of lien on real property under Part 2 of this Article may be perfected and may take priority as provided in G.S. 44A‑10. The serving and filing of the notice to owner does not dispense with the requirement for perfection of any lien as set forth in this Article. The failure to serve and file the notice to owner is a complete and absolute defense to enforcement of a claim of lien on real property by any person under Part 2 of this Article.
(g)        A subcontractor, in the absence of a recorded notice of commencement, may rely upon the information contained in the permit application to serve the notice to owner required in subsections (a), (b), and (c) of this section. 
(h)        The clerk of superior court shall index the notice to owner under the name of the record owner of the real property at the time the notice to owner is filed and cross index the notice to owner under the name of any contractor or subcontractor listed in the notice."

SECTION 7.  G.S. 44A‑18 reads as rewritten:

"§ 44A‑18.  Grant of lien upon funds; subrogation; perfection.

Upon compliance with this Article:
(1)        A first tier subcontractor who furnished labor, materials, or rental equipment at the site of the improvement shall be entitled to have a lien upon funds that are owed to the contractor with whom the first tier subcontractor dealt and that arise out of the improvement on which the first tier subcontractor worked or furnished materials.

(2)        A second tier subcontractor who furnished labor, materials, or rental equipment at the site of the improvement shall be entitled tohave a lien upon funds that are owed to the first tier subcontractor with whom the second tier subcontractor dealt and that arise out of the improvement on which the second tier subcontractor worked or furnished materials. A second tier subcontractor, to the extent of the second tier subcontractor's lien provided in this subdivision, shall also be entitled to be subrogated to the lien upon funds of the first tier subcontractor with whom the second tier contractor dealt provided for in subdivision (1) of this section and shall be entitled to perfect it by service of the notice of claim of lien upon funds to the extent of the claim.

(3)        A third tier subcontractor who furnished labor, materials, or rental equipment at the site of the improvement shall be entitled to have a lien upon funds that are owed to the second tier subcontractor with whom the third tier subcontractor dealt and that arise out of the improvement on which the third tier subcontractor worked or furnished materials. A third tier subcontractor, to the extent of the third tier subcontractor's lien upon funds provided in this subdivision, shall also be entitled to be subrogated to the lien upon funds of the second tier subcontractor with whom the third tier contractor dealt and to the lien upon funds of the first tier subcontractor with whom the second tier subcontractor dealt to the extent that the second tier subcontractor is entitled to be subrogated thereto, and in either case shall be entitled to perfect the same by service of the notice of claim of lien upon funds to the extent of the claim.

(4)        Subcontractors more remote than the third tier who furnished labor, materials, or rental equipment at the site of the improvement shall be entitled to have a lien upon funds that are owed to the person with whom they dealt and that arise out of the improvement on which they furnished labor, materials, or rental equipment, but such remote tier subcontractor shall not be entitled to subrogation to the rights of other persons.

(5)        The liens upon funds granted under this section shall secure amounts earned by the lien claimant as a result of having furnished labor, materials, or rental equipment at the site of the improvement under the contract to improve real property, including interest at the legal rate provided in G.S. 24‑5, whether or not such amounts are due and whether or not performance or delivery is complete. In the event insufficient funds are retained to satisfy all lien claimants, subcontractor lien claimants may recover the interest due under this subdivision on a pro rata basis, but in no event shall interest due under this subdivision increase the liability of the obligor under G.S. 44A‑20.

(6)        A lien upon funds granted under this section arises, attaches, and is perfected effective immediately upon the furnishing of labor, materials, or rental equipment at the site of the improvement by a subcontractor. Any lien upon funds granted under this section is perfected upon the giving of notice of claim of lien upon funds in writing to the obligor as provided in G.S. 44A‑19 and shall be effective upon the obligor's receipt of the notice. The subrogation rights of a first, second, or third tier subcontractor to the claim of lien on real property of the contractor created by Part 1 of Article 2 of this Chapter are perfected as provided in G.S. 44A‑23. G.S. 44A‑19.
(7)        Until either (i) a lien claimant gives notice of a claim of lien upon funds in writing to the obligor as provided in G.S. 44A‑19 or (ii) a bankruptcy petition is filed by or against any contractor or subcontractor against whose interest the lien or liens upon funds is claimed, any contractor or subcontractor against whose interest the lien or liens upon funds is claimed may receive, use, or collect payments thereon and may use such proceeds in the ordinary course of its business.
(8)        A lien upon funds shall have priority as provided in G.S. 44A‑22.
(9)        The subrogation rights of a first, second, or third tier subcontractor to the claim of lien on real property of the contractor created by Part 1 of Article 2 of this Chapter are perfected as provided in G.S. 44A‑23."

SECTION 8.  G.S. 44A‑19 reads as rewritten:

"§ 44A‑19.  Notice of claim of lien upon funds.

(a)        Notice of a claim of lien upon funds shall set forth all of the following information:

(1)        The name and address of the person claiming the lien upon funds.

(2)        A general description of the real property improved.

(3)        The name and address of the person with whom the lien claimant contracted to improve real property.

(4)        The name and address of each person against or through whom subrogation rights are claimed.

(5)        A general description of the contract and the person against whose interest the lien upon funds is claimed.

(6)        The amount of the lien upon funds claimed by the lien claimant under the contract.

(b)        All notices of claims of liens upon funds by first, second, or third tier subcontractors must be given using a form substantially as follows:

NOTICE OF CLAIM OF LIEN UPON FUNDS BY FIRST, SECOND, OR THIRD TIER SUBCONTRACTOR

To:

1. ____________________, owner of property involved.

(Name and address)

2. _____________________, general contractor.

(Name and address)

3. _____________________, first tier subcontractor against or through

(Name and address)                                   whom subrogation is claimed, if any.

4. ______________________, second tier subcontractor against or through

(Name and address)                                   whom subrogation is claimed, if any.

General description of real property where on which labor performed or material furnished:

__________________________________________________________________________________________________________________________________________________________________________________________________________________

General description of undersigned lien claimant's contract including the names of the parties thereto:

____________________________________________________________________________________________________________________________________________

The amount of lien upon funds claimed pursuant to the above described contract:

$ ______________________________________________

The undersigned lien claimant gives this notice of claim of lien upon funds pursuant to North Carolina law and claims all rights of subrogation to which he is entitled under Part 2 of Article 2 of Chapter 44A of the General Statutes of North Carolina.

Dated _____

__________, Lien Claimant

____________________________

(Address)

(c)        All notices of claims of liens upon funds by subcontractors more remote than the third tier must be given using a form substantially as follows:

NOTICE OF CLAIM OF LIEN UPON FUNDS BY SUBCONTRACTOR MORE REMOTE THAN THE THIRD TIER

To:

_______________, person holding funds against which lien 

(Name and Address)  

upon funds is claimed. 

General description of real property where on which labor performed or material furnished:__________________________________________________________________________________________________________________________________________________________________________________________________________

General description of undersigned lien claimant's contract including the names of the parties thereto:

______________________________________________________________________

______________________________________________________________________  

The amount of lien upon funds claimed pursuant to the above described contract:

$ ____________________________________________________

The undersigned lien claimant gives this notice of claim of lien upon funds pursuant to North Carolina law and claims all rights to which he or she is entitled under Part 2 of Article 2 of Chapter 44A of the General Statutes of North Carolina.

Dated: _____

__________, Lien Claimant

(Address)         

(d)        Notices of claims of lien upon funds under this section shall be served upon the obligor by personal delivery or in any manner authorized by Rule 4 of the North Carolina Rules of Civil Procedure. A copy of the notice of claim of lien upon funds shall be attached to any claim of lien on real property filed pursuant to G.S. 44A‑20(d) or G.S. 44A‑23.
(e)        Notices of claims of lien upon funds shall not be filed with the clerk of superior court and shall not be indexed, docketed, or recorded in any way as to affect title to any real property, except a notice of a claim of lien upon funds may be filed with the clerk of superior court under either of the following circumstances:

(1)        When the notice of claim of lien upon funds is attached to a claim of lien on real property filed pursuant to G.S. 44A‑20(d) or G.S. 44A‑23.G.S. 44A‑20(d).
(2)        When the notice of claim of lien upon funds is filed by the obligor for the purpose of discharging the claim of lien upon funds in accordance with G.S. 44A‑20(e).

(f)         Filing a notice of claim of lien upon funds pursuant to subsection (e) of this section is not a violation of G.S. 44A‑12.1."

SECTION 9.  G.S. 44A‑20 reads as rewritten:

"§ 44A‑20.  Duties and liability of obligor.

(a)        Upon receipt of the notice of claim of lien upon funds provided for in this Article, the obligor shall be under a duty to retain any funds subject to the lien or liens upon funds under this Article up to the total amount of such liens upon funds as to which notices of claims of lien upon funds have been received.

(b)        If, after the receipt of the notice of claim of lien upon funds to the obligor, the obligor makes further payments to a contractor or subcontractor against whose interest the lien or liens upon funds are claimed, the lien upon funds shall continue upon the funds any remaining unpaid balances owed and the claimant further shall have a lien in any proceeds thereof in the hands of the contractor or subcontractor who received the payment, and in addition the obligor shall be personally liable to the person or persons entitled to liens upon funds up to the amount of such wrongful payments, not exceeding the total claims with respect to which the notice of claim of lien upon funds was received prior to payment. Provided the obligor has withheld funds from a contractor or subcontractor against whose interest the liens or liens upon funds are claimed in an amount equal to the total aggregate principal amount of the amounts claimed in all notice of claim of liens upon funds served upon the obligor in accordance with G.S. 44A‑19 at the time the obligor makes any payment to a contractor or subcontractor against whose interest the lien or liens upon funds are claimed, the obligor shall not incur any personal liability to the person or persons entitled to a lien upon funds for paying out funds in violation of this subsection. The funds withheld by the obligor are not subject to any set‑off claims, claims of recoupment, or current or future back charges which the obligor may assert in defense of its obligations to disburse said funds and may not be used for any other purpose until the claim of lien on the funds is satisfied. Said withheld funds shall constitute trust funds for the benefit of those entitled to a lien on said funds created by this Article even if said funds are not segregated in a separate account, and subsequent assignees of the obligor shall take said funds subject to the lien rights created by this Article.
(c)        If an obligor makes a payment after receipt of notice of claim of lien on funds and incurs personal liability under subsection (b) of this section, the obligor shall be entitled to reimbursement and indemnification from the party receiving such payment.payment and shall be entitled to setoff or recoup such amounts against any obligation that the obligor may otherwise owe to the party receiving such payment. The obligor's right to reimbursement, indemnification, setoff, and recoupment arising out of subsection (b) of this section are, however, subject to the provisions of subsection (b) of this section and shall not reduce the amount of funds otherwise available to be disbursed to those claimants entitled to a lien upon funds.
(d)        If the obligor is an owner of the property being improved, the lien claimant shall be entitled to a claim of lien upon real property upon the interest of the obligor in the real property to the extent of the owner's personal liability under subsection (b) of this section, which claim of lien on real property shall be enforced only in the manner set forth in G.S. 44A‑7 through G.S. 44A‑16 and which claim of lien on real property shall be entitled to the same priorities and subject to the same filing requirements and periods of limitation applicable to the contractor. The claim of lien on real property is perfected as of the time set forth in G.S. 44A‑10 upon the filing of the claim of lien on real property pursuant to G.S. 44A‑12. A lien waiver signed by the contractor prior to filing of the claim of lien on real property waives the subcontractor's right to a claim of lien on real property but does not affect the subcontractor's rights to a claim of lien on funds under this Article. The claim of lien on real property as provided under this subsection shall be in the form set out in G.S. 44A‑12(c) and shall contain, in addition, a copy of the notice of claim of lien upon funds given pursuant to G.S. 44A‑19 and the notice to owner given pursuant to G.S. 44A‑17.1 as an exhibit together with proof of service thereof by affidavit, and shall state the grounds the lien claimant has to believe that the obligor is personally liable for the debt under subsection (b) of this section.

(e)        A notice of claim of lien upon funds under G.S. 44A‑19 may be filed by the obligor with the clerk of superior court in each county where the real property upon which the filed notice of claim of lien upon funds is located for the purpose of discharging the notice of claim of lien upon funds by any of the methods described in G.S. 44A‑16.

(f)         A bond deposited under this section to discharge a filed notice of claim of lien upon funds shall be effective to discharge any claim of lien on real property filed by the same lien claimant pursuant to subsection (d) of this section or G.S. 44A‑23 and shall further be effective to discharge any notices of claims of lien upon funds served by lower tier subcontractors or any claims of lien on real property filed by lower tier subcontractors pursuant to subsection (d) of this section or G.S. 44A‑23 claiming through or against the contractor or higher tier subcontractors up to the amount of the bond."

SECTION 10.  G.S. 44A‑23 reads as rewritten:

"§ 44A‑23.  Contractor's claim of lien on real property; perfection of subrogation rights of subcontractor.

(a)        First tier subcontractor. – A first tier subcontractor, who gives notice of claim of lien upon funds to owner as provided in this Article, may, to the extent of this its claim, enforce the claim of lien on real property of the contractor created by Part 1 of this Article. The manner of such enforcement shall be as provided by G.S. 44A‑7 through 44A‑16. The claim of lien on real property is perfected as of the time set forth in G.S. 44A‑10 upon filing of the claim of lien on real property pursuant to G.S. 44A‑12. When completing the claim of lien on real property form, the date upon which labor or materials were last furnished on the real property can be either the date of the last furnishing of labor or materials on the real property by the subcontractor making the claim or the date of last furnishing of labor or materials on the real property by the contractor through which the claim of lien on real property is being asserted. Upon the filing of the claim of lien on real property, with the notice of claim of lien upon funds to owner attached, and the commencement of the action, no action of the contractor shall be effective to prejudice the rights of the subcontractor without his written consent. A lien waiver signed by the contractor prior to commencement of the action waives the subcontractor's right to a claim of lien on real property but does not affect the subcontractor's rights to a claim of lien on funds under this Article.
(b)        Second or third subcontractor. –

(1)        A second or third tier subcontractor, who gives notice of claim of lien upon funds to owner as provided in this Article, may, to the extent of his claim, enforce the claim of lien on real property of the contractor created by Part 1 of Article 2 of the Chapter except when:

a.         The owner or contractor, within 30 days following the date the building permit is issued for the improvement of the real property involved, involved or within 30 days following the date the contractor is awarded the contract for the improvement of the real property involved, whichever is later, posts on the property in a visible location adjacent to the posted building permit permit, if a permit is required, and files in the office of the clerk of superior court in each county wherein the real property to be improved is located, a completed and signed notice of contract form commencement form in accordance with G.S. 44A‑9.1 and the second or third tier subcontractor fails to serve upon the contractor a completed and signed notice of subcontract to owner form in accordance with G.S. 44A‑17.1 by the same means of service as described in G.S. 44A‑19(d); or

b.         After the posting and filing of a signed notice of contract commencement and the service upon the contractor of a signed notice of subcontract, to owner, the contractor serves upon the second or third tier subcontractor, within five days following each subsequent payment, by the same means of service as described in G.S. 44A‑19(d), the written notice of payment setting forth the date of payment and the period for which payment is made as requested in the notice of subcontract form set forth herein.

(2)        The form of the notice of contract to be so utilized under this section shall be substantially as follows and the fee for filing the same with the clerk of superior court shall be the same as charged for filing a claim of lien on real property:
"NOTICE OF CONTRACT
"(1) Name and address of the Contractor:
"(2) Name and address of the owner of the real property at the time this Notice of Contract is recorded:
"(3) General description of the real property to be improved (street address, tax map lot and block number, reference to recorded instrument, or any other description that reasonably identifies the real property):
"(4) Name and address of the person, firm or corporation filing this Notice of Contract:
"Dated: __________
________________________________________
"Contractor
"Filed this the ____ day of ________, ____.
______________________
Clerk of Superior Court"
(3)        The form of the notice of subcontract to be so utilized under this section shall be substantially as follows:
"NOTICE OF SUBCONTRACT
"(1) Name and address of the subcontractor:
"(2) General description of the real property where the labor was performed or the material was furnished (street address, tax map lot and block number, reference to recorded instrument, or any description that reasonably identifies the real property):
"(3)
"(i)       General description of the subcontractor's contract, including the names of the parties thereto:
"(ii)       General description of the labor and material performed and furnished thereunder:
"(4) Request is hereby made by the undersigned subcontractor that he be notified in writing by the contractor of, and within five days following, each subsequent payment by the contractor to the first tier subcontractor for labor performed or material furnished at the improved real property within the above descriptions of such in paragraph (2) and subparagraph (3)(ii), respectively, the date payment was made and the period for which payment is made.
"Dated: _______________
____________________________________
Subcontractor"
(4)        The manner of such enforcement shall be as provided by G.S. 44A‑7 through G.S. 44A‑16. The lien is perfected as of the time set forth in G.S. 44A‑10 upon the filing of a claim of lien on real property pursuant to G.S. 44A‑12. Upon the filing of the claim of lien on real property, with the notice of claim of lien upon funds to owner attached, and the commencement of the action, no action of the contractor shall be effective to prejudice the rights of the second or third tier subcontractor without his written consent."

SECTION 11.  G.S. 44A‑24 reads as rewritten:

"§ 44A‑24.  False statement a misdemeanor.

If any contractor or other person receiving payment from an obligor for an improvement to real property or from a purchaser for a conveyance of real property with improvements shall knowingly furnish to such obligor, purchaser, or to a lender who obtains a security interest in said real property, or to a title insurance company insuring title to such real property, a false written statement of the sums due or claimed to be due for labor or material furnished at the site of improvements to such real property, then such contractor, subcontractor or other person shall be guilty of a Class 1 misdemeanor. misdemeanor and shall be subject to a claim for violation of G.S. 75‑1.1 by any obligor, purchaser, lender who obtains a security interest in such property, title insurance company insuring title to such property, or any person who otherwise would be entitled to a claim of lien on real property under this Article and who suffers actual harm as a result of the misrepresentation. In addition, any person who knowingly signs or directs another person to sign such a written statement shall be guilty of a Class 1 misdemeanor and subject to a claim for violation of G.S. 75‑1.1. Upon conviction and in the event the court shall grant any defendant a suspended sentence, the court may in its discretion include as a condition of such suspension a provision that the defendant shall reimburse the party who suffered loss on such conditions as the court shall determine are proper.

The elements of the offense herein stated are the furnishing of the false written statement with knowledge that it is false and the subsequent or simultaneous receipt of payment from an obligor or purchaser, and in any purchaser by the person signing the document, a person directing another to sign the document, or any person or entity for whom the document was signed. In any criminal prosecution hereunder it shall not be necessary for the State to prove that the obligor, purchaser, lender or title insurance company relied upon the false statement or that any person was injured thereby."

SECTION 12.  G.S. 44A‑27 reads as rewritten:

"§ 44A‑27.  Actions on payment bonds; service of notice.

(a)        Subject to the provision of subsection (b) hereof, any claimant who has performed labor or furnished materials in the prosecution of the work required by any contract for which a payment bond has been given pursuant to the provisions of this Article, and who has not been paid in full therefor before the expiration of 90 days after the day on which the claimant performed the last such labor or furnished the last such materials for which he claims payment, may bring an action on such payment bond in his own name, to recover any amount due him for such labor or materials and may prosecute such action to final judgment and have execution on the judgment.

(b)        Any claimant who has a direct contractual relationship with any subcontractor but has no contractual relationship, express or implied, with the contractor may bring an action on the payment bond only if he has given written notice of claim on payment bond to the contractor within 120 days from the date on which the claimant performed the last of the labor or furnished the last of the materials for which he claims payment, stating with substantial accuracy the amount claimed and the name of the person for whom the work was performed or to whom the material was furnished. The contractor shall furnish a copy of the payment bond required by this Article within seven calendar days in response to a written request served by any claimant in accordance with the provisions of G.S. 44A‑27(d). Furthermore, unless the contractor has failed to satisfy its obligation to timely furnish a copy of the payment bond to a claimant upon proper request by the claimant, the claim of such a claimant shall be limited to the labor or materials provided within 30 days prior to the claimant's service, in accordance with subsection (c) of this section, of its written notice of subcontract to the contractor setting forth the following information: 
(1)        The name and address of the person serving the notice of subcontract.
(2)        A general description of the real property or project improved sufficient for identification of the real property or project.
(3)        The name and address of the person with whom they contracted for the improvement of real property.
(4)        The nature of the labor, materials, or work furnished or to be furnished to the real property or project.
(c)        The notice notices required by subsection (b), above, shall be served by registered or certified mail, postage prepaid, in an envelope addressed to such contractor at any place where his office is regularly maintained for the transaction of business or served in any manner provided by law for the service of summons.

(d)        The form of the notice of subcontract to be so used under this section shall be substantially as follows:
"NOTICE OF SUBCONTRACT
 

(1) Name and address of the subcontractor:
(2) General description of the real property where the labor was performed or the material was furnished (street address, tax map lot and block number, reference to recorded instrument, or any description that reasonably identifies the real property):
(3)
(i)         General description of the subcontractor's contract, including the names of the parties thereto:
(ii)        General description of the labor and material performed and furnished thereunder:
 

"Dated: _______________
____________________________________
                                                                                                      Subcontractor "
SECTION 13.  This act becomes effective July 1, 2012, and applies to improvements to real property for which the first permit required to be obtained is obtained on or after that date or, with respect to projects for which no permit is required, applies to improvement to real property commenced on or after that date. 
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