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I.  THE NATURE OF TITLE INSURANCE


A.
RISK ELIMNATION



Title insurance, by its nature, is a “risk elimination” form of insurance in contrast to the “assumption of risk” involved in virtually all other lines of insurance.  A policy of title insurance looks backwards from a specific moment in time and insures an owner or lender against loss or damages arising out of defects to or liens on title which are not excepted or excluded in the title policy.  Casualty insurance (i.e., car, homeowner, life) on the other hand, looks forward in time.  Casualty insurers have the ability to assess the potential risks an insured presents and calculate the probability of future occurrences.  Based on the assessment of the insured and the use of actuarials, the casualty insurer can calculate an insurance premium, which reflects the risk the casualty insurer is underwriting.  Title insurance companies cannot adjust their premiums or establish a reserve to underwrite a particular risk.  For instance, mechanic’s liens have been a common source of claims in North Carolina but the title company cannot charge an increased premium for a title policy which does not make exception to a mechanics lien.  A single, one-time premium pays for a title insurance policy as opposed to the periodic payments made under a casualty insurance policy.  Title insurance is designed to be inexpensive instead of flexible. 


B.
RAISON D’ÊTRE

The title insurance industry, with approximately 80 million dollars in 

premiums in 1999 for the state of North Carolina, has evolved to meet the needs of today’s lending institutions and sophisticated commercial purchasers.  In colonial times when land was inexpensive, under-utilized and more plentiful, a real estate transaction was simple and often evidenced by a symbol of transfer like a fist of dirt.  It was uncommon to document the transfer of land and even rarer to record such a document.  Purchasers could rely on their own inquiries and familiarity with their surroundings for title assurance.


Populations grew, economies developed and land became more valuable.  A few of the original colonies enacted crude recording statutes from which a new profession arose: the conveyancer.  The conveyancer’s advantage was that he possessed a keener understanding of real estate records than the layman.  The general public consulted the conveyancer in land transactions because he knew how to navigate the early title records.  In the end, however, his assurance of title carried little weight because of the crude recording system and the conveyancer’s accountability was questionable. The legal profession, sensing the public’s need for land title reassurance, entered the field to offer opinions on title or certify title.  The lay conveyancer’s tasks were limited to searching title records (abstractor) and presenting the lawyer with his results.


The title assurance system created by the lawyer and abstractor was 

adequate for the eighteenth and the early nineteenth centuries but efficiencies were apparent such as:

1) the title opinion and title abstract on which the title opinion was based were limited to matters found on the public records and consequently, did not cover “hidden risks”;

2) the liability of the lawyer was limited to losses arising from the failure to exercise a reasonable degree of care and professional skill, the basis for recovery was an action in tort (negligence);

3) many abstractors and lawyers did not have the financial resources to respond to losses if liability was found;

4) the statute of limitations barred many cases; and

5) if the lawyer or abstractor died no one was accountable to the purchaser to whom the lawyer provided title assurances.


Title insurance companies were created by lawyers and abstractors in 

the larger metropolitan areas as a response to the threat of government 

interference in their industry.  Title insurance addressed the deficiencies of 

the existing system as follows:

1)
Title companies have assumed liability for “hidden risks” 



which may not be revealed by a search of the public records 


like forgery, the incompetence of the grantor or mortgagor, 



undisclosed heirs, spouses or co-tenants, fraud and easements 



or interests by prescription;


2)
Liability to the insured owner or lender under a title insurance 



policy is based on contract theory rather than tort/negligence 



and, thus, is easier to prove.  Title insurance liability comes in 



two flavors:



i)
liability for loss or damage resulting from a matter 





insured against by the title policy (the duty to 





indemnify); and



ii)
liability for costs, attorney's fees and expenses incurred in 




the defense of title (the duty to defend).


3)
Title companies have the financial resources to govern losses 



that the attorney/abstractor system did not possess.  Title 




insurance is regulated by state insurance agencies and the title 



companies must retain statutory reserves for claims; and


4)
The title insurance policy has no term or term limitations as 



long as the insured owner or lender retains an interest or 




estate in the insured property.  The protection afforded an 




insured owner can continue indefinitely based on the covenants 



of warranty in a deed the insured owner gives to a purchaser.


The past two decades have hastened the evolution of the title insurance industry driven by the secondary mortgage market.  Lending institutions demand the uniformity and conciseness that the American Land Title Association standard policies and forms provide.  


C.
NORTH CAROLINA APPROVED ATTORNEY SYSTEM


In North Carolina, the “approved attorney” and the title company work together for the purpose of furnishing the investor in real estate or mortgage securities the complete protection of title insurance.  The North Carolina legislature sanctioned the existence of title insurance companies “for the purpose of furnishing information in relation to titles to real estate and insuring owners and others interested therein against loss by reason of encumbrances and defective title.” N.C.G.S. Sec. 58-26-1(a).  However, a title company cannot issue a title insurance policy “unless and until the title insurance company has obtained the opinion of an attorney, licensed to practice law in North Carolina and not an employee or agent of the company who has conducted or caused to be conducted under the attorney’s direct supervision a reasonable examination of the title.”  N.C.G.S. Sec. 58-26-1(a).  In some states, the title companies perform the title work and close the transaction or the attorneys act as agents for the title companies and issue title policies themselves.  In North Carolina, however, the approved attorney is not an agent of the title company.


In order to become an approved attorney for a title company, the new attorney needs to contact the title companies and request an approved attorney application.  The application is usually a short document which may ask for, among other things, references, real estate experience and the amount of  malpractice insurance.  Competition in the title industry has made it less difficult than it used to be to be placed on the approved attorney list for a particular title company.  


Once the attorney is approved, the title company can issue an insured 

closing protection letter to a lender which insures the lender that the approved attorney will conduct closings and escrow functions in accordance with the lender’s instructions.  N.C.G.S. Sec. 58-26-1

II.
WHAT IS COVERED AND NOT COVERED BY THE OWNER’S AND LENDER’S  TITLE 
INSURANCE POLICIES

A.  
ALTA OWNER’S POLICY (2006)


The standard ALTA Owner’s and Loan Policies consist of five essential components:  Covered Risks, Exclusions From Coverage, Conditions and Stipulations, Schedule A and Schedule B.  This paper is not intended to offer an exhaustive review of these important sections but it will touch upon the more noteworthy provisions in each.



1.
Covered Risks



The ALTA Owner’s Policy is a policy of indemnity against actual loss or damages, not exceeding the amount of insurance shown in Schedule A, sustained by reason of:


1)
title to the insured property is not vested in the insured owner;

2)
any defect, lien or encumbrance on the title including but not limited to a number of defects that are not discoverable during a search of the public records like forgery, incompetence, incapacity, an improperly executed or notarized deed, improperly indexed or filed documents, an officer without proper authority signing for an entity.  
Liens for due but unpaid taxes and assessments as well as survey matters like encroachments are covered.  However, as a practical matter the title company should make exception in Schedule B of the policy to these matters thus nullifying the “covered risk”.
3)
unmarketability of title (The title insurance policy is not a 



guarantee of marketability; an insurable title may be, but is not 


necessarily, a marketable title.  What is marketable title?  



Marketable title is a term of art incorporating local land title 


laws which helps the real estate transaction progress in the face 

of technically valid but realistically insignificant or nit-picky 


title defects.  “Unmarketability of title” is defined on page 11 


of this manuscript.); and



4)
lack of right of access to and from the land   (It is worth noting 



that the policy insures the legal right of ingress and egress 



rather than simply “physical access.”  The quality of the access 



is not covered by the title policy and even if the terrain over 



which the insured must traverse to reach the subject property is 



barely passable or completely impassable during certain 




months of the year, as long as the insured has the legal right of 



access to the insured property the title policy has not been 




breached.  However, the right of access to and from the land 



must be reasonable under the circumstances.  For instance, if 



the insured property is a hotel in a busy commercial district the 



title insurance company cannot deny a policy claim if the 




insured only has pedestrian access and not vehicular access.  



Vehicular access would be reasonable under the 





circumstances.).
5)
The violation or enforcement of laws, ordinances, permits or gov. regulations (including building and zoning matters) relating to the use of the land, improvements located on the land, the subdivision of the land or environmental matters affecting the land as long as a notice of the violation or intention to enforce the laws is recorded in the public registry.

6) A enforcement action based on governmental police power as long as notice of the enforcement action is recorded in the public registry.

7) The exercise of eminent domain if a notice of the exercise is recorded in the public registry.

8) Any taking by the government that is binding on the rights of purchasers for value without knowledge.
9) Title is vested in a party other than the Insured or title is defective because 

a) a bankruptcy court determines that at some point in the chain of title prior to the deed into the Insured there was a fraudulent or preferential transfer.
b)
a bankruptcy court determines that a preferential transfer took place because a deed or deed of trust was not recorded in a timely manner [In other words, the insured lender and owner are protected from the negligent preference created by filing a mortgage or deed more than ten days after the closing or date of the mortgage.  Consequently, the closing attorney must record the mortgage or deed within the 10 day window to avoid a negligent preference.] or the recording did not impart notice to a purchaser for value or to a judgment or lien creditor.

[Note:

In regard to fraudulent conveyances, pursuant to the Bankruptcy Code the bankruptcy trustee possesses the power to void any transfer for less than reasonably equivalent value if made when the transferor is insolvent, engaged in a business having unreasonably inadequate capital, or intended to incur debts beyond its ability to pay.  The definition of “transfer” can encompass a mortgage or foreclosure.  The time frame within which a bankruptcy trustee can label a transfer as a fraudulent conveyance is one year before the bankruptcy petition is filed.

A preference or preferential transfer, according to the Bankruptcy Code, is a transfer to a creditor made on account of a debt incurred by the debtor prior to filing a bankruptcy petition.  The transfer must be made within ninety (90) days of the filing of the petition or within one (1) year if the transferee is an insider.]


10) Liens in the public registry that are filed after closing but before the closing documents like the deed and deed of trust are placed on record.  This provision is applicable in states where GAP or NY Style closings take place and funds are disbursed prior to recording the closing documents.

The title company’s liability is subject to the Exclusions from Coverage and Conditions and Stipulations set out in the “jacket” of the policy and the exceptions from coverage contained in Schedule B of the final title policy.


The title company also has a contractual duty to defend its insured owner.  The sentence which follows the four insuring clauses in the Owner’s Policy states, “[t]he Company also will pay the costs, attorney’s fees and expenses incurred in the defense of the title, as insured, but only to the extent provided in the Conditions.”  The costs and expenses incurred by the title company in its defense of the insured owner are in addition to the face amount of the policy.  This may be the most welcome grant of insurance to a policy holder facing a claim because a cap or limitation on the amount of expenses incurred by the title company defending the insured owner does not exist.  



2.
Exclusions From Coverage


As mentioned above, the four insuring clauses in the ALTA Owner’s Policy are subject to Exclusions From Coverage outlined in the jacket of the policy.  If a matter arises which is excluded  from coverage under the exclusions section, the title company is not obligated to pay for loss or damages suffered by the insured owner or any costs, attorney’s fees or expenses which the title company is ordinarily obligated to pay because of its duty to defend the insured owner.


Paragraph 1(a)i through iv exclude from coverage loss or damages sustained by reason of any governmental regulations (including zoning and building reg.s) which restricts, regulates, prohibits or relates to the occupancy or use and enjoyment of the land; improvements placed on the land; subdivision of the land; or environmental protection.  However, this exclusion does not limit the coverage under Covered Risk 5.  


Paragraph 2 excludes from coverage the government’s power of eminent domain.  However, this exclusion does not limit the coverage under Covered Risk 7 or 8.

Paragraph 3(a) excludes from coverage a title defect or lien which was created, suffered, assumed or agreed to by the insured owner.  In other words, if the insured owner somehow brought the adverse title matter onto himself the title company is not liable for any loss or damage suffered by the insured owner.  For example, an owner who purchases the insured property with knowledge of a pending assessment would be denied coverage if he attempted to recover from the title insurance company once the assessment became a lien on the property.  Another example is found in the lender context:  where an insured lender refuses to disburse construction funds or underfunds a construction project and thus “creates” a mechanics lien which has priority over its deed of trust any damages resulting from the loss of  priority would be excluded from coverage.  Paragraph 3(b) excludes from coverage a title defect, lien or title claim which, though not necessarily 

created or agreed to by the insured owner, was known to the insured owner and not disclosed in writing to the title company.  If the title company has knowledge of the title matter, it  may not deny liability.


Paragraph 3(c) excludes from coverage a title defect or encumbrance which results in no loss or damage to the Insured.  As a reminder, the title policy is a contract of indemnity and not a guarantee of title.  The title company does not have a duty to defend or pay for loss or damages when none exist from an alleged title defect.


Paragraph 4 in the ALTA Owner’s Policy and Paragraph 7 in the ALTA Loan Policy exclude from coverage any claim arising out of the transaction which vested title in the insured owner or lender by reason of federal bankruptcy, state insolvency or similar creditor’s rights law.  The first version of the creditor’s right exclusion was introduced in the 1990 ALTA Owner’s and Loan Policies as discussed in Section IV - D, Choice of Policy Forms. 


Paragraphs 4(a) in the Owner’s Policy and 7(a) in the Loan Policy state that the title company will not protect the insured owner or lender if the transaction which created the insured’s interest or estate in the land is characterized as a fraudulent conveyance.  Pursuant to the Bankruptcy Code, the bankruptcy trustee possesses the power to void any transfer for less than reasonably equivalent value if made when the transferor is insolvent, engaged in a business having unreasonably inadequate capital, or intended to incur debts beyond its ability to pay.  The definition of “transfer” can encompass a mortgage or foreclosure.  The time frame within which a bankruptcy trustee can label a transfer as a fraudulent conveyance is one year before the bankruptcy petition is filed.


Paragraph 4(b) in the ALTA Owner’s Policy and Paragraph 7(c) in 

the ALTA Loan Policy address voidable preferential transfers.  A preference, according to the Bankruptcy Code, is a transfer to a creditor made on account of a debt incurred by the debtor prior to filing a bankruptcy petition.  The transfer must be made within ninety (90) days of the filing of the petition or within one (1) year if the transferee is an insider.



3.
Conditions and Stipulations

As mentioned above the four insuring clauses in the ALTA Owner’s Policy are subject to the Conditions and Stipulations found in the jacket of the title policy.


Paragraph One, Definition of Terms, lists the definitions of some 

frequently-used terms in the policy such as “insured” and “unmarketability of title.” 
The “insured” is the entity or individual named in Schedule A of the final title policy.  The jacket further defines the insured as those who succeed to the interest of the named insured by operation of law such as heirs, devisees and  personal representatives.  In the corporate context, “insured” is further defined as
Successors by dissolution, merger, consolidation, distribution or reorganization

Successors by conversion to another kind of entity (for instance, changing from a corporation to an llc)

A grantee of an Insured under a deed without consideration conveying the title to an entity where there is common ownership
And finally, the insured also includes the grantee in a deed who is the trustee or beneficiary of a trust created by the Insured for the benefit of the Insured for estate purposes.

“Unmarketability of title” is defined as an alleged or apparent matter affecting the title to the insured property which is not excepted from coverage in Schedule B or excluded in the policy jacket which would allow a purchaser to be released from the obligation to purchase because the contract to sell requires the delivery of marketable title.


Paragraph Two, Continuation of Insurance After Conveyance of Title, addresses how long the title policy remains in effect.  The policy will continue in favor of the insured owner as long as:



i)
the insured owner retains an estate or interest in the land 




(owner does not sell the property);


ii)
the insured owner sells the property and retains a 






purchase money deed of trust; or



iii)
the insured owner sells the property and remains liable to 




the purchaser under covenants of warranty in the deed 




(the policy can last indefinitely).

The protection afforded by an Owner’s Policy does not extend to a purchaser from the insured owner.


The title company’s duty to defend is contained in Paragraph Five, Defense and Prosecution of Actions, which recites that the title company shall defend the insured owner at its own cost and without unreasonable delay from a claim adverse to the title or interest as insured.  The title company has the right to choose counsel.  Paragraph Six, Duty of Insured Claimant to Cooperate  provides that the insured will cooperate with the title company and the failure to assist the title company may terminate the title company’s duty to defend.  The insured owner’s duty to cooperate and his duty to notify the title company of a claim against title by a third party or unmarketability of title promote the swift and efficient resolution to title claims.   Paragraph 8, Determination And Extent of Liability in the ALTA Owner’s Policy defines what the title company is obligated to pay when the insured owner suffers a loss.  The amount of liability of the title company under the Owner’s Policy if the insured owner sustains a loss does not exceed the lesser of:



i)
the Amount of Insurance stated in Schedule A;



ii)
the difference between the value of the insured property 




and the value of the insured property subject to the 





defect insured against. 

An owner can establish loss or damages by showing that a title defect insured against under the Owner’s Policy diminished the value of his property. The lender, on the other hand, must jump through a number of hoops before it can establish a loss or damage sustained by reason of a title defect, as discussed below under Loan Policy coverage.  


The Owner’s Policy and Loan Policy both state in Paragraph 8 that the title insurance policy is “a contract of indemnity against actual monetary loss or damage sustained or incurred by the insured claimant who has suffered loss or damage by reason of matters insured against by this policy.”


It’s interesting to note that in Paragraph 8b(i),  if the title company elects to litigate rather than settle and is not successful the amount of insurance shall be increased by 10%.  


Paragraph 9, Limitation of Liability, in the both the  ALTA Owner’s Policy and Loan Policy establish limits to the title company’s liability.   For example, once an alleged title defect is removed or unmarketability of title is cured the title company will have fully performed its obligations under the title policy and will not be liable for anything further concerning that particular matter.  If litigation is involved, the title company will not be liable for loss or damages until a court has ruled against the insured lender or owner and all appeals have been exhausted.   Subparagraph (c) is noteworthy because if the insured owner or lender assumes liability by settling a claim or suit without the written consent of the title company, the title company will not be liable for loss or damages.


Paragraph 10, Reduction of Insurance; Reduction or Termination of Liability, explains that all payments made under the title policy because of  a title claim or unmarketability of title, not including payments for attorney’s fees and expenses, reduce the Amount of insurance on the face of the policy pro tanto.


Paragraph 11, Liability Noncumulative, in the ALTA Owner’s Policy states that any payment made under a Loan Policy insuring a deed of trust made exception to in Schedule B of the Owner’s Policy will be deemed a payment under the Owner’s Policy.  For instance, if a complete failure of title to the insured property occurred and the title company had issued an Owner’s Policy for $100,000.00 and a Loan Policy for $80,000.00, the title company would indemnify the lender for $80,000.00 (or whatever the principal indebtedness amounted to at the time) and then indemnify the owner for $20,000.00 ( the amount of insurance on the face of the Owner’s Policy minus the payment made to indemnify the lender).

All title policies encourage arbitration of controversies between the insured policyholder and the title company.  As shown in Paragraph 14, Arbitration, in the ALTA Owner’s Policy and Paragraph 13 in the ALTA Loan Policy either the title company or the Insured may elect arbitration if the Amount of insurance is less than $2,000,000.00.  If, however, the Amount of insurance exceeds $2,000,000.00, both the title company and its Insured must agree on arbitration.  The arbitration will be controlled by the Title Insurance Arbitration Rules of the American Land Title Association in conjunction with the laws of the state where the Insured’s property lies.



4.
Schedule A

Schedule A shows the Amount of Insurance which should be the value of the interest of the owner being insured.  The price or fair market value of the insured property usually determines the amount of insurance.  As mentioned above on page 13 (coinsurance provision), there are adverse consequences for underinsuring the property.


The Date of Policy is an important component of Schedule A because the title policy does not insure against matters arising after the “effective date” of the policy.  The effective date will reflect the date, hour and minute of the recordation of the deed or lease by which the insured owner acquired title.



Schedule A in the Owner’s Policy consists of four items as follows:


Item 1 under Schedule A shows the name of the insured owner and should reflect the name(s) which appear on the deed or lease which creates the insured interest or estate.



Item 2 shows the estate or interest of the insured owner, i.e., fee simple, leasehold and, if requested, appurtenant easements.  As a reminder, if  the policy is to reflect appurtenant easements the certifying attorney must perform a title search and examination of the easement tract and report any exceptions to title to the title company.


Item 3 shows the parties in whom title to the estate or interest in the land is vested.  Similar to Item 1 - Schedule A, the names which appear on the deed or lease creating the interest in the land should appear here.


Item 4 under Schedule A contains the legal description of the insured property.  The legal description from the deed or lease establishing the insured owner’s interest in the property should be used here unless that description contains an easement which is not insured under the policy.   The description of the uninsured easement will be deleted from the legal description used in Item 4.  If, however, the title policy is to insure 

appurtenant easements as referenced in Item 2 - Schedule A, the easement should be clearly identified in Item 4. 
5.
Schedule B   


The items found in Schedule B of the Owner’s Policy are the exceptions or objections to title, i.e., utility easements and restrictive covenants, that the title attorney uncovered during his search and examination of the public records.  The title company does not insure the owner against loss or damages sustained by reason of a lien, encumbrance or title defect shown as an exception in Schedule B.  


B.
ALTA Loan Policy (2006)

Many provisions of the ALTA Loan Policy and ALTA Owner’s Policy are substantially the same so this paper will only discuss the principle differences contained in the Loan Policy which are not found in the Owner’s Policy.



1.
Covered Risks

The ALTA Loan Policy contains the same ten Covered Risks found in the ALTA Owner’s Policy, discussed above, as well as four additional insuring clauses as follows:


Covered Risk 9 insures the lender against loss due to the invalidity of its mortgage or due to the inability of the lender to foreclose its mortgage.  Paragraphs 4 (doing business laws) and 5 (consumer protection laws) in the Exclusions from Coverage limit the title company’s liability under this insuring clause.


Covered Risk 10 insures the lender against damages due to the loss of priority of its deed of trust over any lien or encumbrance not excepted to in the Loan Policy.


Covered Risk 11 insures the lender against damages sustained due to the loss of priority of its deed of trust or advanced made under a construction deed of trust to a mechanics lien arising from an improvement or work related to the land which was contracted for or commenced prior to the Date of Policy.  Covered Risk 11 also insures the lender against lack of priority over assessment liens for street improvements under construction or completed at Date of Policy.

A common source of claims in North Carolina arise from mechanics liens.  Pursuant to Chapter 44A, Article 2 of the North Carolina General Statutes, a claimant who has performed services or provided materials to improve property by express or implied contract with the owner of the property and has not been paid when due may file a claim of lien in the office of the Clerk of Court in the county where the property is located.  If the claim of lien is timely perfected and subsequently a judgment is rendered in favor of the lien claimant, the lien relates back to the first date services were provided or material furnished on the improved property.  Consequently, the lender losses the priority of its mortgage if the services or material were provided prior to the recording of the deed of trust.  If the property is sold by execution to satisfy the lien claimant, the property is sold free and clear of  any liens, including the lender’s deed of trust, which arise subsequent to the first date of furnishing.


Title companies require Lien Affidavits and Agreements from owners at closing which establish that either no improvements have been made to the property within the last 120 days or if improvements have been recently completed, anybody who could file a claim of lien against the insured property has been paid.  If a contractor (party dealing directly with owner) is involved, the contractor needs to sign the Lien Affidavit to evidence its agreement with the statement, to waive any potential mechanics liens it may 

file and to undermine any claims that a subcontractor may make through 

subrogation.


When a loan is being made to finance construction, the insured lender’s deed of trust will have priority over any liens filed later in time as long as the deed of trust is recorded prior to the commencement of construction on the site.  The title company will require a Non-Commencement Affidavit from the owner and general contractor which 

states that construction at the insured property has not begun.  If construction has commenced on the insured property prior to the recordation of the deed of trust, the title company will require the general contractor and any other party dealing directly with the owner to either subordinate their liens to the deed of trust or waive any potential liens.  Good luck on obtaining that waiver.


Covered Risk 12 insures the lender against loss sustained by:



i)
the invalidity or unenforceability of an assignment of 




the insured deed of trust as shown in Schedule A of the 




policy; or



ii)
the failure of the assignment shown in Schedule A to 




vest title to the insured mortgage in the name of the 





assignee free and clear of liens not already excepted in 




the policy.


2.
Exclusions from Coverage


Paragraph Four in the ALTA Loan Policy excludes form coverage any claim the insured lender has based on the unenforceability of the lender’s mortgage because the lender failed to comply with the applicable doing business laws in our state.  If the insured lender cannot foreclose its deed of  trust because the lender failed to qualify to do business in North Carolina, the lender has no valid claim with its title company.


Paragraph Five in the ALTA Loan Policy excludes from coverage a claim by the insured lender based on the invalidity or unenforceability of its mortgage because the mortgage violates consumer protection laws such as usury (excessive interest rate) or truth-in-lending.  


Paragraph 6, creditors rights exclusion, are discussed above because they are essentially the same provisions found the ALTA Owner’s Policy. As strange as it may sound, the inclusion of the creditor’s right exclusion in the ALTA Owner’s and Loan Policies was requested by the lenders.  Prior to the 1990 ALTA policies, title companies typed a creditor’s right exclusion onto any policy where the transaction (leveraged buyout, intercorporate or upstream guarantee or deed in lieu of foreclosure) foreshadowed financial difficulties down the road.  Lenders’ counsel 

complained that when the earlier title policies added the typed creditor’s right exclusion only in policies where the title company foresaw a creditors rights or bankruptcy issue gave ammunition to counsel for junior lienholders that allowed them to upset the priority of the insured lender’s mortgage on the grounds of fraudulent conveyance, preferential transfer or equitable subordination.  Counsel for the junior lienholders pointed to the added creditor’s rights exclusion language and argued that the insured lender was aware of the debtor’s financial instability when the loan was made.  The inclusion of the creditor’s right exclusion in every title policy was intended to negate the alleged advantage that counsel for junior lienholders gained when the creditor’s right exclusion was added on a case-by-case basis.    The creditors’ rights exclusion is also discussed under Section IV - D and E, Choice of Policy Forms.


3.
Conditions and Stipulations


Paragraph 1, Definition of Terms, defines “insured” as follows:

the owner of the indebtedness secured by the insured mortgage (the lender);  each successor in ownership (the assignee); any governmental agency which insures or guarantees the indebtedness secured by the deed of trust; or In the corporate context, “insured” is further defined as

Successors by dissolution, merger, consolidation, distribution or reorganization

Successors by conversion to another kind of entity (for instance, changing from a corporation to an llc)

A grantee of an Insured under a deed without consideration conveying the title to an entity where there is common ownership

Paragraph 2, Continuation of Insurance


Coverage continues in favor of the Insured Lender after acquiring title by, for instance, foreclosure, trustee’s sale or deed in lieu of foreclosure.

Paragraph 8, Determination and Extent of Liability in the ALTA Loan Policy differs from the Owner’s Policy as to what the title company is obligated to pay when the Insured suffers a loss by reason of a title defect insured against under the title policy.  The risk of loss in an Owner’s Policy is more immediate than in a Loan Policy.  The amount of liability of the title company under the Loan Policy does not exceed the lesser of:



i)
Amount of Insurance in Schedule A;



ii)
the amount of the unpaid principal indebtedness at the 




time loss or damage insured against by the policy occurs; 




or



iii)
the difference between the value of the insured 





estate/interest and the value of the insured estate/interest 




subject to the defect insured against in the policy.

The lender will not suffer a loss due to a title defect insured against in the policy unless the title defect decreases the value of the property below the principal indebtedness owed to the lender. (This scenario addresses a title defect and is not to be confused with loss of priority or unenforceability of the lender’s mortgage)  For example, assume a title company issues an ALTA Owner’s Policy for $110,000.00 and an ALTA Loan Policy for $80,000.00. If a title defect not excepted to in the policy is shown to decrease the value of  the insured property by $25,000.00, the title company is liable to pay the loss or damages suffered by its Insured.  The insured owner would be entitled to $25,000.00 as the difference in the value of the property as insured and the value of the property with the title defect.  The lender, on the other hand, will not suffer a loss unless the value of its collateral is diminished below the principal indebtedness of its loan so that the lender cannot recover its principal if the lender forecloses on the insured property.  In this example, the title defect decreased the value of the insured property to $85,000.00 which is still more than the face amount of the Loan Policy and, thus, the lender has not suffered a loss.  The immediate risk of loss in an Owner’s Policy as opposed to a Loan Policy also explains why title companies are more willing to insure over or provide affirmative coverage to a title defect in a Loan Policy than in an Owner’s Policy.


Paragraph 10, Reduction of Insurance; Reduction or Termination 

of Liability, in the ALTA Loan Policy explains how the amount of insurance and the title company’s liability may be reduced or terminated.  As the debtor pays down the principal indebtedness secured by the deed of trust the Amount of insurance on the face of the title policy, to the extent of the payment, is reduced pro tanto.  Once the deed of trust is paid in full or released, the liability of the title company ceases.



4.
Schedule A


Schedule A in the Loan Policy shows the four items in the Owner’s Policy, as discussed on page 11, plus Item 4 where the deed of trust and assignment, if any, are described in detail.  


The Date of Policy reflects the date, hour and minute of the title attorney’s recordation of the deed of trust.


The Amount of Insurance shows the amount of the principal indebtedness secured by the deed of trust.


5.
Schedule B


Schedule B is divided into two parts - Part I, showing the exceptions to title which the title company does not insure, and Part II showing matters affecting title which are subordinate to the insured deed of trust.  

American Land Title Association                                                                          Owner’s Policy 

                 Adopted 6-17-06

OWNER’S POLICY OF TITLE INSURANCE

Issued by

BLANK TITLE INSURANCE COMPANY 

Any notice of claim and any other notice or statement in writing required to be given to the Company under this Policy must be given to the Company at the address shown in Section 18 of the Conditions.

COVERED RISKS  

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B, AND THE CONDITIONS, BLANK TITLE INSURANCE COMPANY, a Blank corporation (the “Company”) insures, as of Date of Policy and, to the extent stated in Covered Risks 9 and 10, after Date of Policy, against loss or damage, not exceeding the Amount of Insurance, sustained or incurred by the Insured by reason of:

1. Title being vested other than as stated in Schedule A.

2. Any defect in or lien or encumbrance on the Title.  This Covered Risk includes but is not limited to insurance against loss from

(a) A defect in the Title caused by

(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;

(ii) failure of any person or Entity to have authorized a transfer or conveyance;

(iii) a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered;

(iv) failure to perform those acts necessary to create a document by electronic means authorized by law;

(v) a document executed under a falsified, expired, or otherwise invalid power of attorney;

(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic means authorized by law; or

(vii)  a defective judicial or administrative proceeding.

(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authority due or payable, but unpaid.

(c) Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate and complete land survey of the Land.  The term ”encroachment” includes encroachments of existing improvements located on the Land onto adjoining land, and encroachments onto the Land of existing improvements located on adjoining land.

3. Unmarketable Title.

4. No right of access to and from the Land.

5. The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, or relating to 
(a)
the occupancy, use, or enjoyment of the Land; 

(b)
the character, dimensions, or location of any improvement erected on the Land; 

   (c)
the subdivision of land; or 

(d) environmental protection

if a notice, describing any part of the Land, is recorded in the Public Records setting forth the violation or intention to enforce, but only to the extent of the violation or enforcement referred to in that notice.
An enforcement action based on the exercise of a governmental police power not covered by Covered Risk 5 if a notice of the enforcement action, describing any part of the Land, is recorded in the Public Records, but only to the extent of the enforcement referred to in that notice.

6. The exercise of the rights of eminent domain if a notice of the exercise, describing any part of the Land, is recorded in the Public Records.

7. Any taking by a governmental body that has occurred and is binding on the rights of a purchaser for value without Knowledge.

9.
Title being vested other than as stated in Schedule A or being defective
(a) as a result of the avoidance in whole or in part, or from a court order providing an alternative remedy, of a transfer of all or any part of the title to or any interest in the Land occurring prior to the transaction vesting Title as shown in Schedule A because that prior transfer constituted a fraudulent or preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws; or

(b) because the instrument of transfer vesting Title as shown in Schedule A constitutes a preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws by reason of the failure of its recording in the Public Records

(i) to be timely, or

(ii)
to impart notice of its existence to a purchaser for value or to a judgment or lien creditor.

10.
Any defect in or lien or encumbrance on the Title or other matter included in Covered Risks 1 through 9 that has been created or attached or has been filed or recorded in the Public Records subsequent to Date of Policy and prior to the recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in Schedule A.

The Company will also pay the costs, attorneys' fees, and expenses incurred in defense of any matter insured against by this Policy, but only to the extent provided in the Conditions.  

[Witness clause optional]  

BLANK TITLE INSURANCE COMPANY  

BY:                                                                     PRESIDENT  

BY:                                                                     SECRETARY  

EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or expenses that arise by reason of:  

1. (a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, or relating to

(i) the occupancy, use, or enjoyment of the Land;  

(ii) the character, dimensions, or location of any improvement erected on the Land;  

(iii)
the subdivision of land; or  

(iv) environmental protection;   

or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit the coverage provided under Covered Risk 5.  

(b) Any governmental police power.  This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6.
2. Rights of eminent domain.  This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.    

3. Defects, liens, encumbrances, adverse claims, or other matters  

(a)
created, suffered, assumed, or agreed to by the Insured Claimant;  

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy;  

(c)
resulting in no loss or damage to the Insured Claimant;  

(d)
attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 9 and 10); or  

(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Title.  

4. 
Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction vesting the Title as shown in Schedule A, is

(a) a fraudulent conveyance or fraudulent transfer; or

(b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy.  

5. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy and the date of recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in Schedule A.

SCHEDULE A

Name and Address of Title Insurance Company: 

[File No.:      ]        Policy No.:     

Address Reference:  

Amount of Insurance: $   [Premium: $             ]  

Date of Policy:                     [at a.m./p.m.]

1. Name of Insured:  

2. The estate or interest in the Land that is insured by this policy is:  

3. Title is vested in:  

4. The Land referred to in this policy is described as follows:

SCHEDULE B

  [File No.       ]    Policy No.  

EXCEPTIONS FROM COVERAGE  

This policy does not insure against loss or damage, and the Company will not pay costs, attorneys' fees, or expenses that arise by reason of:  

1.
[Policy may include regional exceptions if so desired by the issuing Company.]

2.
[Variable exceptions such as taxes, easements, CC&R’s, etc., shown here]

CONDITIONS  

1. DEFINITION OF TERMS
The following terms when used in this policy mean:  

(a)
“Amount of Insurance”:  The amount stated in Schedule A, as may be increased or decreased by endorsement to this policy, increased by Section 8(b), or decreased by Sections 10 and 11 of these Conditions.  

(b)
“Date of Policy”:  The date designated as “Date of Policy” in Schedule A.  

(c)
“Entity”:  A corporation, partnership, trust, limited liability company, or other similar legal entity.

(d)
“Insured":  The Insured named in Schedule A.  

(i)
the term "Insured" also includes

(A) successors to the Title of the Insured by operation of law as distinguished from purchase, including heirs, devisees, survivors, personal representatives, or next of kin;    

(B)
successors to an Insured by dissolution, merger, consolidation, distribution, or reorganization;  

(C) successors to an Insured by its conversion to another kind of Entity;  

(D) a grantee of an Insured under a deed delivered without payment of actual valuable consideration  conveying the Title

(1)
if the stock, shares, memberships, or other equity interests of the grantee are wholly-owned by the named Insured,  

(2)
if the grantee wholly owns the named Insured,  

(3)
if the grantee is wholly-owned by an affiliated Entity of the named Insured, provided the affiliated Entity and the named Insured are both wholly-owned by the same person or Entity, or

(4)
if the grantee is a trustee or beneficiary of a trust created by a written instrument established by the Insured named in Schedule A for estate planning purposes.


(ii) with regard to (A), (B), (C), and (D) reserving, however, all rights and defenses as to any successor that the Company would have had against any predecessor Insured.

(e) "Insured Claimant":  An Insured claiming loss or damage.  

(f)
"Knowledge" or "Known":  Actual knowledge, not constructive knowledge or notice that may be imputed to an Insured by reason of the Public Records or any other records that impart constructive notice of matters affecting the Title.  

(g) "Land":  The land described in Schedule A, and affixed improvements that by law constitute real property.  The term "Land” does not include any property beyond the lines of the area described in Schedule A, nor any right, title, interest, estate, or easement in abutting streets, roads, avenues, alleys, lanes, ways, or waterways, but this does not modify or limit the extent that a right of access to and from the Land is insured by this policy.  

(h) "Mortgage":  Mortgage, deed of trust, trust deed, or other security instrument, including one evidenced by electronic means authorized by law.  

(i) "Public Records":  Records established under state statutes at Date of Policy for the purpose of imparting constructive notice of matters relating to real property to purchasers for value and without Knowledge.  With respect to Covered Risk 5(d), "Public Records" shall also include environmental protection liens filed in the records of the clerk of the United States District Court for the district where the Land is located.  

(j)  “Title”:  The estate or interest described in Schedule A.  

(k) "Unmarketable Title”: Title affected by an alleged or apparent matter that would permit a prospective purchaser or lessee of the Title or lender on the Title to be released from the obligation to purchase, lease, or lend if there is a contractual condition requiring the delivery of marketable title.  

2. CONTINUATION OF INSURANCE
The coverage of this policy shall continue in force as of Date of Policy in favor of an Insured, but only so long as the Insured retains an estate or interest in the Land, or holds an obligation secured by a purchase money Mortgage given by a purchaser from the Insured, or only so long as the Insured shall have liability by reason of warranties in any transfer or conveyance of the Title.  This policy shall not continue in force in favor of any purchaser from the Insured of either (i) an estate or interest in the Land, or (ii) an obligation secured by a purchase money Mortgage given to the Insured.  

3. 
NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT 

The Insured shall notify the Company promptly in writing (i) in case of any litigation as set forth in Section 5(a) of these Conditions, (ii) in case Knowledge shall come to an Insured hereunder of any claim of title or interest that is adverse to the Title, as insured, and that might cause loss or damage for which the Company may be liable by virtue of this policy, or (iii) if the Title, as insured, is rejected as Unmarketable Title.  If the Company is prejudiced by the failure of the Insured Claimant to provide prompt notice, the Company's liability to the Insured Claimant under the policy shall be reduced to the extent of the prejudice.

4. 
PROOF OF LOSS
In the event the Company is unable to determine the amount of loss or damage, the Company may, at its option, require as a condition of payment that the Insured Claimant furnish a signed proof of loss.  The proof of loss must describe the defect, lien, encumbrance, or other matter insured against by this policy that constitutes the basis of loss or damage and shall state, to the extent possible, the basis of calculating the amount of the loss or damage.  

5. 
DEFENSE AND PROSECUTION OF ACTIONS
(a) Upon written request by the Insured, and subject to the options contained in Section 7 of these Conditions, the Company, at its own cost and without unreasonable delay, shall provide for the defense of an Insured in litigation in which any third party asserts a claim covered by this policy adverse to the Insured.  This obligation is limited to only those stated causes of action alleging matters insured against by this policy.  The Company shall have the right to select counsel of its choice (subject to the right of the Insured to object for reasonable cause) to represent the Insured as to those stated causes of action.  It shall not be liable for and will not pay the fees of any other counsel.  The Company will not pay any fees, costs, or expenses incurred by the Insured in the defense of those causes of action that allege matters not insured against by this policy.  

(b) The Company shall have the right, in addition to the options contained in Section 7 of these Conditions, at its own cost, to institute and prosecute any action or proceeding or to do any other act that in its opinion may be necessary or desirable to establish the Title, as insured, or to prevent or reduce loss or damage to the Insured.  The Company may take any appropriate action under the terms of this policy, whether or not it shall be liable to the Insured.  The exercise of these rights shall not be an admission of liability or waiver of any provision of this policy.  If the Company exercises its rights under this subsection, it must do so diligently.  

(c) Whenever the Company brings an action or asserts a defense as required or permitted by this policy, the Company may pursue the litigation to a final determination by a court of competent jurisdiction, and it expressly reserves the right, in its sole discretion, to appeal any adverse judgment or order.  

6.
DUTY OF INSURED CLAIMANT TO COOPERATE

(a)
In all cases where this policy permits or requires the Company to prosecute or provide for the defense of any action or proceeding and any appeals, the Insured shall secure to the Company the right to so prosecute or provide defense in the action or proceeding, including the right to use, at its option, the name of the Insured for this purpose.  Whenever requested by the Company, the Insured, at the Company's expense, shall give the Company all reasonable aid (i) in securing evidence, obtaining witnesses, prosecuting or defending the action or proceeding, or effecting settlement, and (ii) in any other lawful act that in the opinion of the Company may be necessary or desirable to establish the Title or any other matter as insured.  If the Company is prejudiced by the failure of the Insured to furnish the required cooperation, the Company's obligations to the Insured under the policy shall terminate, including any liability or obligation to defend, prosecute, or continue any litigation, with regard to the matter or matters requiring such cooperation.

(b)
The Company may reasonably require the Insured Claimant to submit to examination under oath by any authorized representative of the Company and to produce for examination, inspection, and copying, at such reasonable times and places as may be designated by the authorized representative of the Company, all records, in whatever medium maintained, including books, ledgers, checks, memoranda, correspondence, reports, e-mails, disks, tapes, and videos whether bearing a date before or after Date of Policy, that reasonably pertain to the loss or damage.  Further, if requested by any authorized representative of the Company, the Insured Claimant shall grant its permission, in writing, for any authorized representative of the Company to examine, inspect, and copy all of these records in the custody or control of a third party that reasonably pertain to the loss or damage.  All information designated as confidential by the Insured Claimant provided to the Company pursuant to this Section shall not be disclosed to others unless, in the reasonable judgment of the Company, it is necessary in the administration of the claim.  Failure of the Insured Claimant to submit for examination under oath, produce any reasonably requested information, or grant permission to secure reasonably necessary information from third parties as required in this subsection, unless prohibited by law or governmental regulation, shall terminate any liability of the Company under this policy as to that claim.

7. 
OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; TERMINATION OF LIABILITY
In case of a claim under this policy, the Company shall have the following additional options:  

(a) To Pay or Tender Payment of the Amount of Insurance.  

To pay or tender payment of the Amount of Insurance under this policy together with any costs, attorneys' fees, and expenses incurred by the Insured Claimant that were authorized by the Company up to the time of payment or tender of payment and that the Company is obligated to pay.  

Upon the exercise by the Company of this option, all liability and obligations of the Company to the Insured under this policy, other than to make the payment required in this subsection, shall terminate, including any liability or obligation to defend, prosecute, or continue any litigation.  

(b) To Pay or Otherwise Settle With Parties Other Than the Insured or With the Insured Claimant.  

(i)
to pay or otherwise settle with other parties for or in the name of an Insured Claimant any claim insured against under this policy.  In addition, the Company will pay any costs, attorneys' fees, and expenses incurred by the Insured Claimant that were authorized by the Company up to the time of payment and that the Company is obligated to pay; or  

(ii)
to pay or otherwise settle with the Insured Claimant the loss or damage provided for under this policy, together with any costs, attorneys' fees, and expenses incurred by the Insured Claimant that were authorized by the Company up to the time of payment and that the Company is obligated to pay.  

Upon the exercise by the Company of either of the options provided for in subsections (b)(i) or (ii), the Company's obligations to the Insured under this policy for the claimed loss or damage, other than the payments required to be made, shall terminate, including any liability or obligation to defend, prosecute, or continue any litigation.  

8. DETERMINATION AND EXTENT OF LIABILITY
This policy is a contract of indemnity against actual monetary loss or damage sustained or incurred by the Insured Claimant who has suffered loss or damage by reason of matters insured against by this policy.  

(a) The extent of liability of the Company for loss or damage under this policy shall not exceed the lesser of

(i)   the Amount of Insurance; or

(ii)
the difference between the value of the Title as insured and the value of the Title subject to the risk insured against by this policy. 

(b)
If the Company pursues its rights under Section 5 of these Conditions and is unsuccessful in establishing the Title, as insured, 

(i)
the Amount of Insurance shall be increased by 10%, and

(ii) 
the Insured Claimant shall have the right to have the loss or damage determined either as of the date the claim was made by the Insured Claimant or as of the date it is settled and paid.  

(c)
In addition to the extent of liability under (a) and (b), the Company will also pay those costs, attorneys' fees, and expenses incurred in accordance with Sections 5 and 7 of these Conditions.  

9. 
LIMITATION OF LIABILITY
(a) If the Company establishes the Title, or removes the alleged defect, lien, or encumbrance, or cures the lack of a right of access to or from the Land, or cures the claim of Unmarketable Title, all as insured, in a reasonably diligent manner by any method, including litigation and the completion of any appeals, it shall have fully performed its obligations with respect to that matter and shall not be liable for any loss or damage caused to the Insured.  

(b) In the event of any litigation, including litigation by the Company or with the Company's consent, the Company shall have no liability for loss or damage until there has been a final determination by a court of competent jurisdiction, and disposition of all appeals, adverse to the Title, as insured.  

(c) The Company shall not be liable for loss or damage to the Insured for liability voluntarily assumed by the Insured in settling any claim or suit without the prior written consent of the Company. 

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION OF LIABILITY  

All payments under this policy, except payments made for costs, attorneys’ fees, and expenses, shall reduce the Amount of Insurance by the amount of the payment.    

11.
LIABILITY NONCUMULATIVE

The Amount of Insurance shall be reduced by any amount the Company pays under any policy insuring a Mortgage to which exception is taken in Schedule B or to which the Insured has agreed, assumed, or taken subject, or which is executed by an Insured after Date of Policy and which is a charge or lien on the Title, and the amount so paid shall be deemed a payment to the Insured under this policy.

12.
PAYMENT OF LOSS
When liability and the extent of loss or damage have been definitely fixed in accordance with these Conditions, the payment shall be made within 30 days.

13. RIGHTS OF RECOVERY UPON PAYMENT OR SETTLEMENT
(a) Whenever the Company shall have settled and paid a claim under this policy, it shall be subrogated and entitled to the rights of the Insured Claimant in the Title and all other rights and remedies in respect to the claim that the Insured Claimant has against any person or property, to the extent of the amount of any loss, costs, attorneys' fees, and expenses paid by the Company.  If requested by the Company, the Insured Claimant shall execute documents to evidence the transfer to the Company of these rights and remedies.  The Insured Claimant shall permit the Company to sue, compromise, or settle in the name of the Insured Claimant and to use the name of the Insured Claimant in any transaction or litigation involving these rights and remedies.  

If a payment on account of a claim does not fully cover the loss of the Insured Claimant, the Company shall defer the exercise of its right to recover until after the Insured Claimant shall have recovered its loss.  

(b)
The Company’s right of subrogation includes the rights of the Insured to indemnities, guaranties, other policies of insurance, or bonds, notwithstanding any terms or conditions contained in those instruments that address subrogation rights. 

14. ARBITRATION
Either the Company or the Insured may demand that the claim or controversy shall be submitted to arbitration pursuant to the Title Insurance Arbitration Rules of the American Land Title Association (“Rules”).  Except as provided in the Rules, there shall be no joinder or consolidation with claims or controversies of other persons.  Arbitrable matters may include, but are not limited to, any controversy or claim between the Company and the Insured arising out of or relating to this policy, any service in connection with its issuance or the breach of a policy provision, or to any other controversy or claim arising out of the transaction giving rise to this policy.  All arbitrable matters when the Amount of Insurance is $2,000,000 or less shall be arbitrated at the option of either the Company or the Insured.  All arbitrable matters when the Amount of Insurance is in excess of $2,000,000 shall be arbitrated only when agreed to by both the Company and the Insured.  Arbitration pursuant to this policy and under the Rules shall be binding upon the parties.  Judgment upon the award rendered by the Arbitrator(s) may be entered in any court of competent jurisdiction.

15. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE CONTRACT
(a) This policy together with all endorsements, if any, attached to it by the Company is the entire policy and contract between the Insured and the Company.  In interpreting any provision of this policy, this policy shall be construed as a whole.  

(b) Any claim of loss or damage that arises out of the status of the Title or by any action asserting such claim shall be restricted to this policy.  

(c) Any amendment of or endorsement to this policy must be in writing and authenticated by an authorized person, or expressly incorporated by Schedule A of this policy.  

(d) Each endorsement to this policy issued at any time is made a part of this policy and is subject to all of its terms and provisions.  Except as the endorsement expressly states, it does not (i) modify any of the terms and provisions of the policy, (ii) modify any prior endorsement, (iii) extend the Date of Policy, or (iv) increase the Amount of Insurance.  

16. SEVERABILITY
In the event any provision of this policy, in whole or in part, is held invalid or unenforceable under applicable law, the policy shall be deemed not to include that provision or such part held to be invalid, but all other provisions shall remain in full force and effect.  

17. CHOICE OF LAW; FORUM
(a) Choice of Law:  The Insured acknowledges the Company has underwritten the risks covered by this policy and determined the premium charged therefor in reliance upon the law affecting interests in real property and applicable to the interpretation, rights, remedies, or enforcement of policies of title insurance of the jurisdiction where the Land is located.  

Therefore, the court or an arbitrator shall apply the law of the jurisdiction where the Land is located to determine the validity of claims against the Title that are adverse to the Insured and to interpret and enforce the terms of this policy.  In neither case shall the court or arbitrator apply its conflicts of law principles to determine the applicable law.  

(b) Choice of Forum:  Any litigation or other proceeding brought by the Insured against the Company must be filed only in a state or federal court within the United States of America or its territories having appropriate jurisdiction.  

18. NOTICES, WHERE SENT
Any notice of claim and any other notice or statement in writing required to be given to the Company under this policy must be given to the Company at [fill in].  

NOTE:  Bracketed [ ] material optional 
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LOAN POLICY OF TITLE INSURANCE   
Issued By 

BLANK TITLE INSURANCE COMPANY 

 

Any notice of claim and any other notice or statement in writing required to be given to the Company under this Policy must be given to the Company at the address shown in Section 17 of the Conditions.
 

COVERED RISKS  

  

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B, AND THE CONDITIONS, BLANK TITLE INSURANCE COMPANY, a Blank corporation (the “Company”) insures as of Date of Policy and, to the extent stated in Covered Risks 11, 13, and 14, after Date of Policy, against loss or damage, not exceeding the Amount of Insurance, sustained or incurred by the Insured by reason of:

1.     Title being vested other than as stated in Schedule A.

2.     Any defect in or lien or encumbrance on the Title.  This Covered Risk includes but is not limited to insurance against loss from

(a)   A defect in the Title caused by

(i)
forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;

(ii)
failure of any person or Entity to have authorized a transfer or conveyance;

(iii)
a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered;

(iv)
failure to perform those acts necessary to create a document by electronic means authorized by law;

(v)
a document executed under a falsified, expired, or otherwise invalid power of attorney;

(vi)  a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic means authorized by law; or

(vii)  a defective judicial or administrative proceeding.

(b)
The lien of real estate taxes or assessments imposed on the Title by a governmental authority due or payable, but unpaid.

(c)
Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate and complete land survey of the Land.  The term “encroachment” includes encroachments of existing improvements located on the Land onto adjoining land, and encroachments onto the Land of existing improvements located on adjoining land.  

3.
Unmarketable Title.

4.      No right of access to and from the Land.

5.
The violation or enforcement of any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, or relating to

(a) the occupancy, use, or enjoyment of the Land; 

(b) the character, dimensions, or location of any improvement erected on the Land; 

(c) the subdivision of land; or 

(d) environmental protection

if a notice, describing any part of the Land, is recorded in the Public Records setting forth the violation or intention to enforce, but only to the extent of the violation or enforcement referred to in that notice.
6.     An enforcement action based on the exercise of a governmental police power not covered by Covered Risk 5 if a notice of the enforcement action, describing any part of the Land, is recorded in the Public Records, but only to the extent of the enforcement referred to in that notice.

7.     The exercise of the rights of eminent domain if a notice of the exercise, describing any part of the Land, is recorded in the Public Records.

8.     Any taking by a governmental body that has occurred and is binding on the rights of a purchaser for value without Knowledge.

9.     The invalidity or unenforceability of the lien of the Insured Mortgage upon the Title.  This Covered Risk includes but is not limited to insurance against loss from any of the following impairing the lien of the Insured Mortgage

(a) 
forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;

(b)   failure of any person or Entity to have authorized a transfer or conveyance;

(c)  
the Insured Mortgage not being properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered;

(d) 
failure to perform those acts necessary to create a document by electronic means authorized by law;

(e)  
a document executed under a falsified, expired, or otherwise invalid power of attorney;

(f)
a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic means authorized by law; or

(g)
a defective judicial or administrative proceeding.        

10.
The lack of priority of the lien of the Insured Mortgage upon the Title over any other lien or encumbrance.

11. The lack of priority of the lien of the Insured Mortgage upon the Title

(a)
as security for each and every advance of proceeds of the loan secured by the Insured Mortgage over any statutory lien for services, labor, or material arising from construction of an improvement or work related to the Land when the improvement or work is either

(i)   contracted for or commenced on or before Date of Policy; or 

(ii)
contracted for, commenced, or continued after Date of Policy if the construction is financed, in whole or in part, by proceeds of the loan secured by the Insured Mortgage that the Insured has advanced or is obligated on Date of Policy to advance; and

(b) over the lien of any assessments for street improvements under construction or completed at Date of Policy.

12.
The invalidity or unenforceability of any assignment of the Insured Mortgage, provided the assignment is shown in Schedule A, or the failure of the assignment shown in Schedule A to vest title to the Insured Mortgage in the named Insured assignee free and clear of all liens.

13.
The invalidity, unenforceability, lack of priority, or avoidance of the lien of the Insured Mortgage upon the Title

(a) resulting from the avoidance in whole or in part, or from a court order providing an alternative remedy, of any transfer of all or any part of the title to or any interest in the Land occurring prior to the transaction creating the lien of the Insured Mortgage because that prior transfer constituted a fraudulent or preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws; or 

(b) because the Insured Mortgage constitutes a preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws by reason of the failure of its recording in the Public Records

(i) to be timely, or 

(ii)
to impart notice of its existence to a purchaser for value or to a judgment or lien creditor.

14. Any defect in or lien or encumbrance on the Title or other matter included in Covered Risks 1 through 13 that has been created or attached or has been filed or recorded in the Public Records subsequent to Date of Policy and prior to the recording of the Insured Mortgage in the Public Records.
The Company will also pay the costs, attorneys' fees, and expenses incurred in defense of any matter insured against by this Policy, but only to the extent provided in the Conditions.  

  

[Witness clause optional]  

  

BLANK TITLE INSURANCE COMPANY  

  

BY:                                                                     PRESIDENT  

  

BY:                                                                     SECRETARY  

   

   

  

EXCLUSIONS FROM COVERAGE
  

The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or expenses that arise by reason of:  

1. (a)
Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, or relating to

(i) the occupancy, use, or enjoyment of the Land;  

(ii) the character, dimensions, or location of any improvement erected on the Land;  

(iii) the subdivision of land; or  

(iv) environmental protection;   

or the effect of any violation of these laws, ordinances, or governmental regulations.  This Exclusion 1(a) does not modify or limit the coverage provided under Covered Risk 5.  

(b) Any governmental police power.  This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6.
2.  Rights of eminent domain.  This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.    

3.   Defects, liens, encumbrances, adverse claims, or other matters

(a) created, suffered, assumed, or agreed to by the Insured Claimant;  

(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy;  

(c) resulting in no loss or damage to the Insured Claimant;  

(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 11, 13, or 14); or  

(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.  

4.   Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-business laws of the state where the Land is situated.  

5.   Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the Insured Mortgage and is based upon usury or any consumer credit protection or truth-in-lending law.  

6.   Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction creating the lien of the Insured Mortgage, is

(a) a fraudulent conveyance or fraudulent transfer, or

(b) a preferential transfer for any reason not stated in Covered Risk 13(b) of this policy.  

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy and the date of recording of the Insured Mortgage in the Public Records.  This Exclusion does not modify or limit the coverage provided under Covered Risk 11(b). 

 

SCHEDULE A

 

Name and Address of Title Insurance Company: 

 

 

[File No.:      ]        Policy No.:  

Loan No.:   

Address Reference:  

Amount of Insurance: $   [Premium: $             ]  

Date of Policy:                     [at a.m./p.m.]

  

  

1. Name of Insured:  

  

2. The estate or interest in the Land that is encumbered by the Insured Mortgage is:  

  

  

3. Title is vested in:  

  

  

4. The Insured Mortgage and its assignments, if any, are described as follows:   

  

  

  

5. The Land referred to in this policy is described as follows:

  

  

[6. This policy incorporates by reference those ALTA endorsements selected below:  

    

 4-06            (Condominium) 

 4.1-06  

 5-06            (Planned Unit Development)

 5.1-06  

 6-06            (Variable Rate)  

 6.2-06         (Variable Rate--Negative Amortization)  

 8.1-06         (Environmental Protection Lien) Paragraph b refers to the following state statute(s):  

 9-06            (Restrictions, Encroachments, Minerals)

 13.1-06       (Leasehold Loan)

 14-06          (Future Advance-Priority)

 14.1-06       (Future Advance-Knowledge)

 14.3-06       (Future Advance-Reverse Mortgage)

 22-06          (Location) The type of improvement is a _________________, and the street address is as shown above.]

 

 

 

 

SCHEDULE B  

  

 

[File No.       ]    Policy No.  

 

 

  

EXCEPTIONS FROM COVERAGE  

  

 

 [Except as provided in Schedule B - Part II,] t[or T]his policy does not insure against loss or damage, and the Company will not pay costs, attorneys' fees, or expenses that arise by reason of:  

  

  

[PART I  

  

   

  

  

  

PART II  

  

   

  

  

  

In addition to the matters set forth in Part I of this Schedule, the Title is subject to the following matters, and the Company insures against loss or damage sustained in the event that they are not subordinate to the lien of the Insured Mortgage:]
 

 

 

 

 

 

 

 

 

 

 

 

CONDITIONS  

 

1.
 DEFINITION OF TERMS  

The following terms when used in this policy mean:

(a) “Amount of Insurance”:  The amount stated in Schedule A, as may be increased or decreased by endorsement to this policy, increased by Section 8(b) or decreased by Section 10 of these Conditions.  

(b) “Date of Policy”: The date designated as “Date of Policy” in Schedule A.  

(c) “Entity”:  A corporation, partnership, trust, limited liability company, or other similar legal entity.

(d)  “Indebtedness”: The obligation secured by the Insured Mortgage including one evidenced by electronic means authorized by law, and if that obligation is the payment of a debt, the Indebtedness is the sum of  

(i)
the amount of the principal disbursed as of Date of Policy;  

(ii)  the amount of the principal disbursed subsequent to Date of Policy;

(iii)
the construction loan advances made subsequent to Date of Policy for the purpose of financing in whole or in part the construction of an improvement to the Land or related to the Land that the Insured was and continued to be obligated to advance at Date of Policy and at the date of the advance;  

(iv) interest on the loan;  

(v)
the prepayment premiums, exit fees, and other similar fees or penalties allowed by law;  

(vi) the expenses of foreclosure and any other costs of enforcement;  

(vii) the amounts advanced to assure compliance with laws or to protect the lien or the priority of the lien of the Insured Mortgage before the acquisition of the estate or interest in the Title;  

(viii) the amounts to pay taxes and insurance; and

(ix) the reasonable amounts expended to prevent deterioration of improvements;  

but the Indebtedness is reduced by the total of all payments and by any amount forgiven by an Insured.

(e)  “Insured”:  The Insured named in Schedule A.   

(i)   The term "Insured" also includes

(A) the owner of the Indebtedness and each successor in ownership of the Indebtedness, whether the owner or successor owns the Indebtedness for its own account or as a trustee or other fiduciary, except a successor who is an obligor under the provisions of Section 12(c) of these Conditions;    

(B) the person or Entity who has “control” of the “transferable record,” if the Indebtedness is evidenced by a “transferable record,” as these terms are defined by applicable electronic transactions law;

(C) successors to an Insured by dissolution, merger, consolidation, distribution, or reorganization;  

(D) successors to an Insured by its conversion to another kind of Entity;  

(E) a grantee of an Insured under a deed delivered without payment of actual valuable consideration  conveying the Title

(1)
if the stock, shares, memberships, or other equity interests of the grantee are wholly-owned by the named Insured,  

(2)
if the grantee wholly owns the named Insured, or  

(3)
if the grantee is wholly-owned by an affiliated Entity of the named Insured, provided the affiliated Entity and the named Insured are both wholly-owned by the same person or Entity;   

(F) any government agency or instrumentality that is an insurer or guarantor under an insurance contract or guaranty insuring or guaranteeing the Indebtedness secured by the Insured Mortgage, or any part of it, whether named as an Insured or not;  

(ii) With regard to (A), (B), (C), (D) , and (E) reserving, however, all rights and defenses as to any successor that the Company would have had against any predecessor Insured, unless the successor acquired the Indebtedness as a purchaser for value without Knowledge of the asserted defect, lien, encumbrance, or other matter insured against by this policy.
(f) "Insured Claimant":  An Insured claiming loss or damage.  

(g) “Insured Mortgage”:  The Mortgage described in paragraph 4 of Schedule A.  

(h) "Knowledge" or "Known":  Actual knowledge, not constructive knowledge or notice that may be imputed to an Insured by reason of the Public Records or any other records that impart constructive notice of matters affecting the Title.  

(i) "Land":  The land described in Schedule A, and affixed improvements that by law constitute real property.  The term "Land” does not include any property beyond the lines of the area described in Schedule A, nor any right, title, interest, estate, or easement in abutting streets, roads, avenues, alleys, lanes, ways, or waterways, but this does not modify or limit the extent that a right of access to and from the Land is insured by this policy.  

(j) "Mortgage":  Mortgage, deed of trust, trust deed, or other security instrument, including one evidenced by electronic means authorized by law.  

(k) "Public Records":  Records established under state statutes at Date of Policy for the purpose of imparting constructive notice of matters relating to real property to purchasers for value and without Knowledge.  With respect to Covered Risk 5(d), "Public Records" shall also include environmental protection liens filed in the records of the clerk of the United States District Court for the district where the Land is located.  

(l)   “Title”:  The estate or interest described in Schedule A.  

(m) "Unmarketable Title”: Title affected by an alleged or apparent matter that would permit a prospective purchaser or lessee of the Title or lender on the Title or a prospective purchaser of the Insured Mortgage to be released from the obligation to purchase, lease, or lend if there is a contractual condition requiring the delivery of marketable title. 

 

2.   CONTINUATION OF INSURANCE
The coverage of this policy shall continue in force as of Date of Policy in favor of an Insured after acquisition of the Title by an Insured or after conveyance by an Insured, but only so long as the Insured retains an estate or interest in the Land, or holds an obligation secured by a purchase money Mortgage given by a purchaser from the Insured, or only so long as the Insured shall have liability by reason of warranties in any transfer or conveyance of the Title.  This policy shall not continue in force in favor of any purchaser from the Insured of either (i) 

an estate or interest in the Land, or (ii) an obligation secured by a purchase money Mortgage given to the Insured.  

 

3.   NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT
The Insured shall notify the Company promptly in writing (i) in case of any litigation as set forth in Section 5(a) of these Conditions, (ii) in case Knowledge shall come to an Insured of any claim of title or interest that is adverse to the Title or the lien of the Insured Mortgage, as insured, and that might cause loss or damage for which the Company may be liable by virtue of this policy, or (iii) if the Title or the lien of the Insured Mortgage, as insured, is rejected as Unmarketable Title.  If the Company is prejudiced by the failure of the Insured Claimant to provide prompt notice, the Company's liability to the Insured Claimant under the policy shall be reduced to the extent of the prejudice.

 

4.   PROOF OF LOSS
In the event the Company is unable to determine the amount of loss or damage, the Company may, at its option, require as a condition of payment that the Insured Claimant furnish a signed proof of loss.  The proof of loss must describe the defect, lien, encumbrance, or other matter insured against by this policy that constitutes the basis of loss or damage and shall state, to the extent possible, the basis of calculating the amount of the loss or damage.  

 

5.   DEFENSE AND PROSECUTION OF ACTIONS
(a) Upon written request by the Insured, and subject to the options contained in Section 7 of these Conditions, the Company, at its own cost and without unreasonable delay, shall provide for the defense of an Insured in litigation in which any third party asserts a claim covered by this policy adverse to the Insured.  This obligation is limited to only those stated causes of action alleging matters insured against by this policy.  The Company shall have the right to select counsel of its choice (subject to the right of the Insured to object for reasonable cause) to represent the Insured as to those stated causes of action.  It shall not be liable for and will not pay the fees of any other counsel.  The Company will not pay any fees, costs, or expenses incurred by the Insured in the defense of those causes of action that allege matters not insured against by this policy.  

(b) The Company shall have the right, in addition to the options contained in Section 7 of these Conditions, at its own cost, to institute and prosecute any action or proceeding or to do any other act that in its opinion may be necessary or desirable to establish the Title or the lien of the Insured Mortgage, as insured, or to prevent or reduce loss or damage to the Insured.  The Company may take any appropriate action under the terms of this policy, whether or not it shall be liable to the Insured.  The exercise of these rights shall not be an admission of liability or waiver of any provision of this policy.  If the Company exercises its rights under this subsection, it must do so diligently.  

(c) Whenever the Company brings an action or asserts a defense as required or permitted by this policy, the Company may pursue the litigation to a final determination by a court of competent jurisdiction, and it expressly reserves the right, in its sole discretion, to appeal any adverse judgment or order.  

 

6.   DUTY OF INSURED CLAIMANT TO COOPERATE
(a)  In all cases where this policy permits or requires the Company to prosecute or provide for the defense of any action or proceeding and any appeals, the Insured shall secure to the 

Company the right to so prosecute or provide defense in the action or proceeding, including the right to use, at its option, the name of the Insured for this purpose.  

Whenever requested by the Company, the Insured, at the Company's expense, shall give the Company all reasonable aid (i) in securing evidence, obtaining witnesses, prosecuting or defending the action or proceeding, or effecting settlement, and (ii) in any other lawful act that in the opinion of the Company may be necessary or desirable to establish the Title, the lien of the Insured Mortgage, or any other matter as insured.  If the Company is prejudiced by the failure of the Insured to furnish the required cooperation, the Company's obligations to the Insured under the policy shall terminate, including any liability or obligation to defend, prosecute, or continue any litigation, with regard to the matter or matters requiring such cooperation.

(b)  The Company may reasonably require the Insured Claimant to submit to examination under oath by any authorized representative of the Company and to produce for examination, inspection, and copying, at such reasonable times and places as may be designated by the authorized representative of the Company, all records, in whatever medium maintained, including books, ledgers, checks, memoranda, correspondence, reports, e-mails, disks, tapes, and videos whether bearing a date before or after Date of Policy, that reasonably pertain to the loss or damage.  Further, if requested by any authorized representative of the Company, the Insured Claimant shall grant its permission, in writing, for any authorized representative of the Company to examine, inspect, and copy all of these records in the custody or control of a third party that reasonably pertain to the loss or damage.  All information designated as confidential by the Insured Claimant provided to the Company pursuant to this Section shall not be disclosed to others unless, in the reasonable judgment of the Company, it is necessary in the administration of the claim.  Failure of the Insured Claimant to submit for examination under oath, produce any reasonably requested information, or grant permission to secure reasonably necessary information from third parties as required in this subsection, unless prohibited by law or governmental regulation, shall terminate any liability of the Company under this policy as to that claim.

 

7.
OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; TERMINATION OF LIABILITY
In case of a claim under this policy, the Company shall have the following additional options:  

(a)
To Pay or Tender Payment of the Amount of Insurance or to Purchase the Indebtedness.  

(i)
To pay or tender payment of the Amount of Insurance under this policy together with any costs, attorneys' fees, and expenses incurred by the Insured Claimant that were authorized by the Company up to the time of payment or tender of payment and that the Company is obligated to pay; or  

(ii)
To purchase the Indebtedness for the amount of the Indebtedness on the date of purchase, together with any costs, attorneys' fees, and expenses incurred by the Insured Claimant that were authorized by the Company up to the time of purchase and that the Company is obligated to pay.  

When the Company purchases the Indebtedness, the Insured shall transfer, assign, and convey to the Company the Indebtedness and the Insured Mortgage, together with any collateral security.  

Upon the exercise by the Company of either of the options provided for in subsections (a)(i) or (ii), all liability and obligations of the Company to the Insured under this policy, other than to make the payment required in those subsections, shall terminate, including any liability or obligation to defend, prosecute, or continue any litigation.  

(b) To Pay or Otherwise Settle With Parties Other Than the Insured or With the Insured Claimant.  

(i)  to pay or otherwise settle with other parties for or in the name of an Insured Claimant any claim insured against under this policy.  In addition, the Company will pay any costs, attorneys' fees, and expenses incurred by the Insured Claimant that were authorized by the Company up to the time of payment and that the Company is obligated to pay; or  

(ii) to pay or otherwise settle with the Insured Claimant the loss or damage provided for under this policy, together with any costs, attorneys' fees, and expenses incurred by the Insured Claimant that were authorized by the Company up to the time of payment and that the Company is obligated to pay.  

Upon the exercise by the Company of either of the options provided for in subsections (b)(i) or (ii), the Company's obligations to the Insured under this policy for the claimed loss or damage, other than the payments required to be made, shall terminate, including any liability or obligation to defend, prosecute, or continue any litigation.  

 

8. DETERMINATION AND EXTENT OF LIABILITY
This policy is a contract of indemnity against actual monetary loss or damage sustained or incurred by the Insured Claimant who has suffered loss or damage by reason of matters insured against by this policy.  

(a) The extent of liability of the Company for loss or damage under this policy shall not exceed the least of  

(i)
the Amount of Insurance,

(ii)
the Indebtedness,

(iii) the difference between the value of the Title as insured and the value of the Title subject to the risk insured against by this policy, or  

(iv)
if a government agency or instrumentality is the Insured Claimant, the amount it paid in the acquisition of the Title or the Insured Mortgage in satisfaction of its insurance contract or guaranty.  

(b) If the Company pursues its rights under Section 5 of these Conditions and is unsuccessful in establishing the Title or the lien of the Insured Mortgage, as insured, 

(i)   the Amount of Insurance shall be increased by 10%, and

(ii) the Insured Claimant shall have the right to have the loss or damage determined either as of the date the claim was made by the Insured Claimant or as of the date it is settled and paid.  

(c)  In the event the Insured has acquired the Title in the manner described in Section 2 of these Conditions or has conveyed the Title, then the extent of liability of the Company shall continue as set forth in Section 8(a) of these Conditions.  

(d) In addition to the extent of liability under (a), (b), and (c), the Company will also pay those costs, attorneys' fees, and expenses incurred in accordance with Sections 5 and 7 of these Conditions.  

 
9. LIMITATION OF LIABILITY
(a) If the Company establishes the Title, or removes the alleged defect, lien, or encumbrance, or cures the lack of a right of access to or from the Land, or cures the claim of Unmarketable Title, or establishes the lien of the Insured Mortgage, all as insured, in a reasonably diligent manner by any method, including litigation and the completion of any appeals, it shall have fully performed its obligations with respect to that matter and shall not be liable for any loss or damage caused to the Insured.  

(b) In the event of any litigation, including litigation by the Company or with the Company's consent, the Company shall have no liability for loss or damage until there has been a final determination by a court of competent jurisdiction, and disposition of all appeals, adverse to the Title or to the lien of the Insured Mortgage, as insured.  

(c) The Company shall not be liable for loss or damage to the Insured for liability voluntarily assumed by the Insured in settling any claim or suit without the prior written consent of the Company. 

 

10. REDUCTION OF INSURANCE; REDUCTION OR TERMINATION OF LIABILITY
(a) All payments under this policy, except payments made for costs, attorneys’ fees, and expenses, shall reduce the Amount of Insurance by the amount of the payment.  However, any payments made prior to the acquisition of Title as provided in Section 2 of these Conditions shall not reduce the Amount of Insurance afforded under this policy except to the extent that the payments reduce the Indebtedness.  

(b) The voluntary satisfaction or release of the Insured Mortgage shall terminate all liability of the Company except as provided in Section 2 of these Conditions.  

 

11. PAYMENT OF LOSS
When liability and the extent of loss or damage have been definitely fixed in accordance with these Conditions, the payment shall be made within 30 days.

 

12. RIGHTS OF RECOVERY UPON PAYMENT OR SETTLEMENT
(a) The Company's Right to Recover

Whenever the Company shall have settled and paid a claim under this policy, it shall be subrogated and entitled to the rights of the Insured Claimant in the Title or Insured Mortgage and all other rights and remedies in respect to the claim that the Insured Claimant has against any person or property, to the extent of the amount of any loss, costs, attorneys' fees, and expenses paid by the Company.  If requested by the Company, the Insured Claimant shall execute documents to evidence the transfer to the Company of these rights and remedies.  The Insured Claimant shall permit the Company to sue, compromise, or settle in the name of the Insured Claimant and to use the name of the Insured Claimant in any transaction or litigation involving these rights and remedies.  

If a payment on account of a claim does not fully cover the loss of the Insured Claimant, the Company shall defer the exercise of its right to recover until after the Insured Claimant shall have recovered its loss.  

(b) The Insured's Rights and Limitations

(i)
The owner of the Indebtedness may release or substitute the personal liability of any debtor or guarantor, extend or otherwise modify the terms of payment, release a portion of the Title from the lien of the Insured Mortgage, or release any collateral security for the Indebtedness, if it does not affect the enforceability or priority of the lien of the Insured Mortgage.  

(ii) If the Insured exercises a right provided in (b)(i), but has Knowledge of any claim adverse to the Title or the lien of the Insured Mortgage insured against by this policy, the Company shall be required to pay only that part of any losses insured against by this policy that shall exceed the amount, if any, lost to the Company by reason of the impairment by the Insured Claimant of the Company's right of subrogation.  

(c) The Company's Rights Against Noninsured Obligors

The Company’s right of subrogation includes the Insured’s rights against non-insured obligors including the rights of the Insured to indemnities, guaranties, other policies of insurance, or bonds, notwithstanding any terms or conditions contained in those instruments that address subrogation rights.  

The Company's right of subrogation shall not be avoided by acquisition of the Insured Mortgage by an obligor (except an obligor described in Section 1(e)(i)(F) of these Conditions) who acquires the Insured Mortgage as a result of an indemnity, guarantee, other policy of insurance, or bond, and the obligor will not be an Insured under this policy.  

 

13. ARBITRATION
Either the Company or the Insured may demand that the claim or controversy shall be submitted to arbitration pursuant to the Title Insurance Arbitration Rules of the American Land Title Association (“Rules”).  Except as provided in the Rules, there shall be no joinder or consolidation with claims or controversies of other persons.  Arbitrable matters may include, but are not limited to, any controversy or claim between the Company and the Insured arising out of or relating to this policy, any service in connection with its issuance or the breach of a policy provision, or to any other controversy or claim arising out of the transaction giving rise to this policy.  All arbitrable matters when the Amount of Insurance is $2,000,000 or less shall be arbitrated at the option of either the Company or the Insured.  All arbitrable matters when the Amount of Insurance is in excess of $2,000,000 shall be arbitrated only when agreed to by both the Company and the Insured.  Arbitration pursuant to this policy and under the Rules shall be binding upon the parties.  Judgment upon the award rendered by the Arbitrator(s) may be entered in any court of competent jurisdiction.

 

14. LIABILITY LIMITED TO THIS POLICY; POLICY ENTIRE CONTRACT
(a) This policy together with all endorsements, if any, attached to it by the Company is the entire policy and contract between the Insured and the Company.  In interpreting any provision of this policy, this policy shall be construed as a whole.  

(b) Any claim of loss or damage that arises out of the status of the Title or lien of the Insured Mortgage or by any action asserting such claim shall be restricted to this policy.  

(c) Any amendment of or endorsement to this policy must be in writing and authenticated by an authorized person, or expressly incorporated by Schedule A of this policy.  

(d) Each endorsement to this policy issued at any time is made a part of this policy and is subject to all of its terms and provisions.  Except as the endorsement expressly states, it does not (i) modify any of the terms and provisions of the policy, (ii) modify any prior endorsement, (iii) extend the Date of Policy, or (iv) increase the Amount of Insurance.  

 

15. SEVERABILITY  

In the event any provision of this policy, in whole or in part, is held invalid or unenforceable under applicable law, the policy shall be deemed not to include that provision or such part held to be invalid, but all other provisions shall remain in full force and effect.  

 

16. CHOICE OF LAW; FORUM
(a)  Choice of Law:  The Insured acknowledges the Company has underwritten the risks covered by this policy and determined the premium charged therefor in reliance upon the law affecting interests in real property and applicable to the interpretation, rights, remedies, or enforcement of policies of title insurance of the jurisdiction where the Land is located.  

Therefore, the court or an arbitrator shall apply the law of the jurisdiction where the Land is located to determine the validity of claims against the Title or the lien of the Insured Mortgage that are adverse to the Insured and to interpret and enforce the terms of this policy.  In neither case shall the court or arbitrator apply its conflicts of law principles to determine the applicable law.  

(b)  Choice of Forum:  Any litigation or other proceeding brought by the Insured against the Company must be filed only in a state or federal court within the United States of America or its territories having appropriate jurisdiction.  

  

17. NOTICES, WHERE SENT  

Any notice of claim and any other notice or statement in writing required to be given to the Company under this policy must be given to the Company at [fill in].  

  

 

NOTE:  Bracketed [ ] material optional 
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